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MEMORANDUM OPINION
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CLEVENGER, Judge:

A panel composed of officers and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of sodomy with a child under the age of sixteen (two specifications) and conduct of a nature to bring discredit upon the armed forces by providing alcoholic beverages to the fourteen-year-old female babysitter of his children (two specifications) in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of reduction to Private E1 and a bad-conduct discharge.

The case is before us for review pursuant to Article 66, UCMJ.  Appellant raises three assignments of error:  (1) that his court-martial lacked jurisdiction because the commander who convened the court did not have the authority to do so; (2) that the military judge abused his discretion by denying a challenge for cause against a court member; and, (3) that his due process rights were violated when the trial counsel and three government witnesses “commented on [his] post-arrest, post-Miranda request for counsel” and the military judge failed to give a curative instruction.  Although we find no merit to any of these errors, appellant’s allegations warrant discussion. 
FACTS

Court-Martial Jurisdiction
All the relevant events in this case occurred on Okinawa, Japan.  The commander of the 10th Area Support Group (ASG), Colonel (COL) Sullivan, referred the charges against appellant to trial by a general court-martial on 6 July 2000 by personally signing the referral block of the charge sheets.  On that same date, he signed a memorandum which stated that he had “adopted the panel-member selections of [his] predecessor as reflected in General Court-Martial Convening Order Number 1 and Special Court-Martial Convening Order Number 1, Headquarters, 10th Area Support Group, dated 22 June 2000.  Prior to adopting these selections, [he] evaluated and considered the Article 25(d)(2), UCMJ, qualifications of the individual listed on these orders.”  No new Court-Martial Convening Order was produced to reflect his decision and the referral blocks on the charge sheets referred to Court-Martial Convening Order Number (CMCO #) 1 dated 22 June 2000, and selected by his predecessor.

The predecessor commander, COL McNeil, who originally selected the members who composed the general and special courts-martial in CMCOs #1, did so at a time when his authority to convene a general court-martial had been withheld by a superior commander.
  

Challenge for Cause of Court Member
There was an extensive voir dire of the members by the military judge, the trial counsel, and appellant’s detailed trial defense counsel.  During this process, one of the detailed panel members, LTC W, disclosed that he had supervisory responsibilities over two other panel members (his battalion executive officer and his battalion Sergeant Major, both of whom sat as voting court-members).  He also revealed that he had two young daughters, aged four and seven, who lived with him and a seventeen-year-old daughter who lived in the United States.  The defense counsel challenged LTC W for cause.  Counsel based his challenge on previous interactions with LTC W where he said LTC W became “personally irritated” with him.
  The defense counsel also said that LTC W was “perhaps biased to some extent because he’s been briefed by Special Agent Howell” who was a key government witness to an alleged oral confession by appellant.  But the defense counsel said that the “primary basis for the challenge . . . [was] the implied bias of past ill will against [him] by [LTC W], and [his] fear and [his] client’s fear that it’s going to carry into this case.”  
The details of the alleged animosity between LTC W and the defense counsel are significant.  Lieutenant Colonel W clearly recalled the events:

It was a young man by the name of [K].  I was very angry, but I also remember taking your advice in that maybe I was moving a little too fast and that the young man probably needed a boot in his butt, but he also needed some assistance, and I took your advice.  I read the statement that you helped the young man draft.  And I moved forward and took what I thought was appropriate action from [sic] based on the offenses, but I also used some judgement and said, ‘yeah, you’re probably right.’  And did not chapter the young man out of the service.  As a matter of fact, the young man is headed on orders back to the States.  Baby’s born, life is good.  The young man is very happy he didn’t pack it in and quit I think at this point, so I was – yeah I was hacked because I needed, I wanted it to move a little faster perhaps, but glad that I think that I took the advice of everything [sic] that I got, weighed the evidence and said this is the way I want to pursue it.  

Lieutenant Colonel W continued to describe aptly the decision making process by which a commander, resolving a disciplinary issue, gets competing advice from multiple sources and carefully considers it all with a view to understanding how the ultimate decision will affect a wide range of interests, from the individual to the overall good of the command.  And, LTC W pointed out that in calling the supervisors of both competing lawyers in that matter, he was reacting to what he perceived as two “guys [who had] a personal problem or some axe . . . to grind.”  He said that he wanted to tell the lawyers to, “do it on somebody else’s time, not [his], because [he] needed to move forward in regards [sic] to the matters at hand.”  
The military judge summarily denied the defense counsel’s challenge for cause against LTC W.  The defense counsel preserved the issue by peremptorily challenging LTC W and saying that but for the denial of the challenge for cause, he would have exercised his peremptory challenge against another named member.

Due Process Rights
When appellant was initially called into the Army Criminal Investigation Command (CID) office on Okinawa, Special Agent (SA) Howell advised him of his legal rights pursuant to Article 31(b), UCMJ, and Miranda v. Arizona, 384 U.S. 436 (1966).  Appellant agreed to waive his rights and discuss the allegations that the babysitter had made against him.  During the ensuing interview, appellant told SA Howell that he had provided alcohol to the babysitter and had engaged in consensual sodomy with her on two occasions.  Appellant then elected to invoke his rights by saying that “he believed that he probably should speak with an attorney.”  At that time, the CID agent terminated the interview.  

Because appellant invoked his rights, SA Howell did not obtain a written statement from him.  The defense counsel, during his opening statement, highlighted SA Howell’s failure to get a written confession.
  Before SA Howell testified and outside the presence of the members, the trial counsel requested to be allowed to ask SA Howell on direct examination why he did not obtain a written statement from appellant.  Trial counsel argued:

[S]ome areas that I suspect are now fertile ground and are going to be fertile ground on cross-examination, and should also be fertile ground on direct exam, and that is specifically his invocation of rights.  During the defense’s opening statement yesterday, they displayed a slide, and on the slide it said that CID has no written statement and no sworn statement.  That’s because the accused invoked his rights, not because they prohibited him from writing a statement.  . . .  Defense has made an issue and it needs to be addressed or the members are going to think that Mr. Howell has no credibility because he shut down the defense and shut down the accused.
The military judge told trial counsel that he could not ask SA Howell on direct examination about appellant’s invocation of rights.  The military judge said, “[I]t begins to get too close to commenting on the accused’s right to remain silent.”  However, the military judge warned the defense counsel that, at some point, inquiry by the defense into the subject could open the door to the otherwise excluded evidence.  
Following the defense counsel’s cross-examination
 of SA Howell, the trial counsel again asked to be allowed to explain why the CID agent did not obtain any written statement from appellant.  The military judge granted the request and the trial counsel recalled SA Howell for additional direct examination which transpired as follows:

Q:  Mr. Howell, how, specifically, did this interview conclude?
A:  The - upon sergeant - the last statement that Sergeant Thompson made to me was that both acts were consensual, being the acts of oral sex.  After he stated that, he told me that he believed that he probably should speak with an attorney.  Upon him making that statement the interview was terminated.
Q:  Why did you terminate at that point?  
A:  Because he wished to speak with counsel prior to any other questions being asked. 
Q:  Now, given that fact, why did you not obtain a written statement from the accused?

A:  The procedure of obtaining a written statement would have been going over with him what he had already told me and putting it into a written format and then asking him to swear to that, what was put into a written format.  Based upon his request for legal counsel it would have been impossible for me to do that without him speaking to an attorney.
DISCUSSION

Referral
On 4 February 1999, the commander of U.S. Army Japan withheld general court-martial jurisdiction from the commander of the 10th ASG.  However, on 7 June 2000, COL McNeil, the commander of the 10th ASG, requested “return of jurisdiction” in appellant’s case.  That request was granted on 27 June 2000.  Thus, on 6 July 2000, when COL Sullivan, the new commander of the 10th ASG, referred the charges against appellant to trial by a general court-martial, he had authority to do so.  Also, in his own memorandum on 6 July 2000, COL Sullivan specifically selected the court members named on CMCO #1 which was dated 22 June 2000.  Colonel Sullivan properly satisfied all the jurisdictional prerequisites of a lawfully convened court-martial:  he was competent to act as a general court-martial convening authority; he personally signed the charge sheets; and, he affirmatively indicated his personal selection of court-members to try the charges.  Rule for Court-Martial 201(b); United States v. Allgood, 41 M.J. 492 (C.A.A.F. 1995).  The convening authority’s intent is crystal clear and appellant’s assignment of error is without merit.

Challenges of Court Members
We review a military judge’s findings regarding actual bias for an abuse of discretion.  United States v. Wiesen, 56 M.J. 172, 175 (C.A.A.F. 2001).  However, as to any grounds a party knew of at trial and failed to raise as a basis for the challenge for cause, the denial of the challenge is not tested against those potential considerations.  R.C.M. 912(f)(4); United States v. Lopez, 37 M.J. 702, 705 (A.C.M.R. 1993).  Here, the only reasons cited by the defense counsel to support his challenge of LTC W was LTC W’s relationship with SA H and LTC W’s alleged animosity toward the defense counsel.  “The test for actual bias is whether any bias ‘is such that it will not yield to the evidence presented and the judge’s instructions.’”  Wiesen, 56 M.J. at 174 (quoting United States v. Napoleon, 46 M.J. 279, 283 (C.A.A.F. 1997) (quoting United States v. Reynolds, 23 M.J. 292, 294 (C.M.A. 1987))).  Given the great deference we owe the military judge on the issue of actual bias, we find no abuse of discretion.  United States v. White, 36 M.J. 284, 287 (C.M.A. 1993) (quoting Reynolds, 23 M.J. at 294 (citing United States v. Deain, 5 U.S.C.M.A. 44, 17 C.M.R. 44 (1954))).  The trial judge, who saw and heard LTC W’s responses in voir dire, specifically noted that the member assured the court that he could be impartial in the performance of his duty as a court member.  

On the issue of implied bias, we must engage in a different review.  To resolve this issue we conduct a factual inquiry and we objectively apply the legal principle that the perception or appearance of fairness of the military justice system, as viewed through the eyes of the public, is a paramount legal value.  Wiesen, 56 M.J. at 174.  Implied bias exists when “most people in the same position [as the challenged court member] would be prejudiced.”  United States v. Armstrong, 54 M.J. 51, 53-54 (C.A.A.F. 2000) (citations omitted).  In reviewing a denial of a challenge for cause on implied bias grounds, as were properly raised here, “[t]he judge receives less deference.”  United States v. Rome, 47 M.J. 467, 469 (C.A.A.F. 1998) (citing Napoleon, 46 M.J. at 283)).  However, “when there is no actual bias, ‘implied bias should be invoked rarely.’”  Wiesen, 56 M.J. at 174 (quoting Rome, 47 M.J. at 469). 

The factual underpinnings of an implied bias allegation are critical.  The public perception that we consider must be colored by what the public would know from the voir dire and not just from the trial defense counsel’s allegations.  We commend LTC W both for his candor and his comprehension of the proper role of an advocate.  Lieutenant Colonel W forthrightly admitted that the defense counsel and the trial counsel had, in a prior action, irritated him exceedingly.  He then went on to explain why he took the corrective action that apparently offended the defense counsel.  The key is LTC W’s recognition that the substance of what the defense counsel was saying in that case was valid.  Even more telling, LTC W recognized that the defense counsel’s guidance was correct in that the young soldier who had won the second chance, due in part to the strength and force of his advocate’s arguments, had straightened himself out and become a useful soldier in LTC W’s command.  The public would properly perceive, as we do, that LTC W was a nearly ideal decision maker who would weigh the competing claims of the government and the defense and resolve them fairly in accordance with the military judge’s instructions.
  

Comments On The Request For Counsel
Appellant alleges that his “due process rights were violated where the prosecutor and three government witnesses commented on [his] post-arrest, post-Miranda request for counsel where the military judge failed to give any curative instruction despite a defense request.”  We disagree.

When the military judge ruled that the government would be able to elicit evidence to explain why SA Howell did not take a written statement from appellant, the defense counsel immediately asked that a “cautionary instruction” be given to the members.  Specifically, counsel asked for an instruction “that Sergeant Thompson has an absolute right to remain silent, and that his invocation of rights should not in any way be held against him.”  He asked that the instruction be given after the anticipated testimony from SA Howell and repeated as a part of the findings instructions given to the members before they begin deliberating.  The military judge agreed to do both but did not give the instruction following the testimony of SA Howell.  The military judge gave the requested instruction, however, in his general instructions to the members on findings.  This instruction, at page 1399 of the record of trial, was apparently overlooked by both counsel in their pleadings before this court.
  

This case, to include the language of the instruction given, is factually very similar to United States v. Gilley, 56 M.J. 113 (C.A.A.F. 2001).  The primary difference is that here, prior to eliciting testimony that appellant had invoked his right to counsel, the trial counsel, concerned by the implications made by the defense’s opening statement, asked permission to do so from the military judge.  The military judge recognized the potential for prejudice and denied the trial counsel’s request.  However, the military judge put the defense counsel on notice that the ruling could be revised if counsel opened the door on the underlying facts concerning appellant’s invocation of rights.  After the defense counsel’s cross-examination of the witness, the trial counsel renewed his request asserting that the defense counsel’s questioning of the witness presented an incomplete and inaccurate picture of the events to the panel.  The defense counsel objected but the military judge agreed that the door had been opened and correctly allowed the trial counsel to elicit the circumstances surrounding the rights invocation by appellant to explain the absence of a written statement.
  

As in Gilley, this case presents a stark example of why the “fair response” rule is a necessary limit on the shield of the Fifth Amendment rights so that criminal defendants cannot misuse that privilege as a sword.  Here, none of the elicited evidence or counsel’s comments on appellant’s invocation of his rights was ever made in any other context but to explain why no written statement was obtained by the CID from appellant.
  Appellant had vigorously contested the CID version of appellant’s oral confession and testified to an entirely different scenario for the interview in which appellant had denied any misconduct and, at the worst, only sarcastically agreed with the CID agent’s version of events before invoking his rights.  The defense presented this version of events in their opening statement and in their cross-examination of the government witnesses.  Thus, the admitted evidence of the invocation by appellant amounted to a “fair response to a claim made by [appellant] or his counsel.”  United States v. Robinson, 485 U.S. 25, 32 (1988).  

The findings of guilty and the sentence are affirmed. 

Senior Judge CHAPMAN( and Judge MOORE concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Thus, the general court-martial convened by CMCO #1 on 22 June 2000 was an ultra vires act.





� The defense counsel noted that LTC W as “a battalion commander here [on Okinawa], has imposed nonjudicial punishment on a number of soldiers who have been [counsel’s clients].”  He said that on at least one occasion LTC W was notably annoyed with defense counsel’s insistence that there be more evidence against the soldier.  Defense counsel said that LTC W “actually went to the extraordinary step of calling the Staff Judge Advocate as well as [his] own boss.”  The defense counsel concluded that he thought “that kind of animosity raises implied bias.”  The military judge pointed out that LTC W had also called the supervisor of the trial counsel [in that nonjudicial punishment case] and noted that the member said he could put all that aside and impartially judge appellant’s case.  





� Specifically, the defense counsel said:





You’re also going to learn that there’s no confession.  CID isn’t going to show you a confession because there ain’t one.  They’re not going to play back Sergeant Thompson’s words because they didn’t record them.  They’re not going to show you a videotape because there ain’t one.  They’re going to come in here and they’re going to tell you about something unrecorded, not backed up by any notes, not even very well documented, claiming that this is a partial confession to a heinous crime, and then expect you to believe that he wouldn’t even put that down on paper.  





� The critical portion of the cross examination is as follows: 





Question (Q):  There’s no written statement though in this case?  [Appellant] didn’t write down any of the stuff sworn or unsworn did he?





Answer (A):  No, Sir.  I was not given the opportunity to offer a written statement to Sergeant Thompson.





Q:  Sergeant Thompson was unwilling to write down the things that he had told you verbally?





A:  No, Sir. I was not able to give him that opportunity due to our interview – to make a written statement.  That is our normal procedure, to transfer what he says into a written statement and then ask him to swear to it.





Q:  The question is, he wasn’t willing to – I mean – he was not willing to write down – at least make you a note of some kind?





A:  I never asked Sergeant Thompson to do that.  That would have been done later in the interview if he would have been given that opportunity.





Then later in the cross examination:





Q:  Do you have any way of getting a hold of a defense attorney on Friday night at 11’o clock?





A:  No, Sir.





Q:  So, when you offered the opportunity to talk to a lawyer, that right is certainly not immediately available?





A:  No, Sir.





Q:  Now, when you first called Sergeant Thompson in, did he in any way seem hesitant to come down and talk to you?





A:  No, Sir.  He agreed to come straight away to our office.





Q:  And he initially was very agreeable to making a statement to you? 





A:  Yes, Sir.  He was very forthright about answering our questions.





� Although we find no merit to appellant’s assignment of error, we deprecate the exceptionally sloppy administrative procedures that appear in this case.  See United States v. Gebhart, 34 M.J. 189, 192 (C.M.A. 1992).  The convening of a general court-martial on 22 June 2000 by a prior convening authority at a time when the authority to do so was withheld is procedurally and substantively improper.  The failure to prepare a written court-martial convening order reflecting COL Sullivan’s decisions is also inexcusable as is the entry of the erroneous data on the referral block of the charge sheets.  





� Although not raised by trial defense counsel, we note that in considering the potential for implied bias, as the public might perceive it here, LTC W also supervised two members of the potential pool of panel members.  But that is not a per se disqualification.  Wiesen, 56 M.J. at 175.  Lieutenant Colonel W’s childrens’ ages and gender were likewise not a basis for disqualification and neither were his past professional contact with a trial counsel nor his sister’s status as a lawyer.   





� The military judge told the members:  





You’re also instructed to ignore any comments by the government pertaining to the accused’s right to remain silent.  The accused has an absolute right to remain silent and he had that right on the night he was interviewed by CID.  You will not consider on your deliberations any comment by the government on this constitutional right of the accused and you will draw no adverse inference from the accused’s exercise of that right.





Neither the government nor the defense sought to have a more complete instruction given pointing out the limited purpose for which such evidence had been admitted.  The military judge could have done so sua sponte but apparently elected not to do so.





In addition to failing to note the critical fact of the instruction, appellate defense counsel asserts, in his reply brief, that none of the case law authorities cited by government appellate counsel to support affirming appellant’s conviction “even mention” Military Rule of Evidence [hereinafter M.R.E.] 301(f)(3) which appellant so heavily relies upon as the basis for error.  Counsel is in error, however, as the government cites and relies upon United States v. Gilley, 56 M.J. 113 (C.A.A.F. 2001), which actually quotes the complete text of M.R.E. 301(f)(3). 





� During oral argument appellate defense counsel, for the first time, tried to draw a distinction between the right to silence and the right to counsel.  This distinction was rejected by our superior court in Gilley, 56 M.J. at 120. 





� Regrettably, we must contrast LTC W’s exemplary understanding of the advocacy process to that of CPT P, appellant’s Special Forces unit commander.  Captain P testified that he visited appellant the day after appellant’s rights invocation in the CID interview and, knowing appellant had done so, he explained to appellant that that means “[i]f you tell me anything, it is my duty and obligation to inform my chain of command under UCMJ authority.”  Captain P had gone to visit appellant at appellant’s home because, as he testified:  “I’m [appellant’s] commander.  I’m concerned about [appellant’s] situation.  I have to be informed so I can inform my chain of command.”  Captain P testified that appellant said, “that basically he was drinking, drunk and didn’t remember much.”  This evidence was elicited without objection and in rebuttal to appellant’s apparently detailed recall of the events when he testified in his own behalf.





( Senior Judge Chapman took final action in this case prior to his retirement.





PAGE  
11

