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MEMORANDUM OPINION

-----------------------------------------
HOLDEN, Judge:
A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of making a false official statement, assault consummated by a battery, adultery (two specifications), an indecent act with others, and obstruction of justice in violation of Articles 107, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 928, and 934.  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, and reduction to Private E1.  The convening authority approved the adjudged sentence.


The first two specifications in Charge III allege adultery committed on divers occasions with different soldiers junior in rank to appellant.  In addition to other errors that inured to the benefit of the accused (incorrectly advising the convening authority that appellant had no prior nonjudicial punishment or civil convictions when both were discussed on the record and a copy of the civil conviction was admitted as a prosecution exhibit), the acting staff judge advocate’s recommendation (SJAR) omitted any reference to the first adultery specification and omitted the fact that the adultery in the second specification occurred “on divers occasions.”  The staff judge advocate corrected the error regarding the first specification in her addendum to the original recommendation and properly served the same on defense counsel, who affirmatively waived further comment.  Neither staff judge advocate noted the omission of the “on divers occasions” language in the second specifi-cation.  The defense counsel also failed to note the omission.  Although the other errors raised by appellant lack merit, his complaint of the omission from the second specification merits the corrective action we will take in our decretal paragraph.

Unless otherwise indicated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  In this circumstance, we may either affirm the findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); Rule for Courts-Martial 1107(g)).  
We are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority, regardless of whether he was aware of appellant’s prior criminal history.  Therefore, it is not necessary to return appellant’s case to the convening authority for a new review and action.  We will affirm a single incident of adultery in the affected specification and reassess the sentence in light of the misstated finding.  See Henderson, 56 M.J. at 913; United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).

We affirm only so much of the finding of guilty of Specification 2 of Charge III as finds that appellant did, at or near Mannheim, Germany, or Grafenwoehr, Germany, between on or about 1 July 2002 and 31 December 2002, wrongfully have sexual intercourse with Private First Class TB, a woman not his wife.  The remaining findings of guilty are affirmed.  

Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.  


Senior Judge BARTO( and Judge MAHER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Senior Judge Barto took final action in this case prior to his reassignment.
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