EVANS – ARMY 9801117


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CAIRNS, BROWN, and VOWELL

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class DOROTHY L. EVANS

United States Army, Appellant

ARMY 9801117

Headquarters, Fort Hood

J. P. Galligan (arraignment) and F. D. Clervi (trial), Military Judges

For Appellant:  Major Leslie A. Nepper, JA; Major Kirsten V.C. Brunson, JA (on brief).

For Appellee:  Colonel Russell S. Estey, JA; Lieutenant Colonel Eugene R. Milhizer, JA; Captain William J. Nelson, JA (on brief).

31 March 2000

-----------------------------------------

MEMORANDUM OPINION
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BROWN, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to her pleas, of wrongful appropriation (three specifications), forgery (three specifications), and making and uttering checks without sufficient funds with intent to defraud (two specifications), in violation of Articles 121, 123, and 123a, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 923, and 923a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for five months,
 forfeiture of all pay and allowances, and reduction to Private E1. 

This case is before the court for automatic review pursuant to Article 66, UCMJ.  Although we find no merit in the appellant’s sole assignment of error or the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), we have determined that the assignment of error merits brief discussion.


In her assignment of error, the appellant argues that the evidence is legally insufficient to sustain a conviction for forgery because the appellant’s actions could not impose a legal liability on another or change another’s legal rights or liabilities to that person’s prejudice.  We disagree. 

FACTUAL BACKGROUND

Between on or about 23 May 1997 and 13 October 1997, the appellant wrongfully appropriated the United States Armed Forces Identification (ID) Cards, DD Form 2 (Active), of three fellow soldiers.  She deprived each soldier of their ID cards for a short period of time, ranging from several days to about a week.  This led to her conviction under Article 121, UCMJ.

During the same time frame, the appellant had three checking accounts—two at different banks and one at a credit union.  Neither of the bank accounts had any funds on deposit; the credit union account had a small, unspecified amount in it.  For each account, she possessed “temporary” or “starter” checks, imprinted with account and financial institution routing numbers.  These checks contained no preprinted personal information about the appellant.

Faced with financial problems, the appellant hatched a scheme to write checks on her insolvent/marginally solvent accounts.  In each case, she wrote the name and other personal information of the ID card holder in the upper left-hand portion of the check.  She then purported to sign the name of the ID card holder and presented the ID cards and checks to obtain merchandise and/or cash from Army and Air Force Exchange (AAFES) facilities at Fort Hood, Texas.  She used one ID card to forge twelve checks, totaling $933.40, drawn on one bank account (Charge III and its specification).  She used the other two ID cards to forge six checks, totaling $595.38, drawn on the other bank account and the credit union account (Specification 1, Additional Charge IV).  The appellant fraudulently made and uttered each check to AAFES.  All of the checks, except one,
 were returned to AAFES for insufficient funds.

The court convicted the appellant of one other offense, which involved a more common forgery scenario.  The appellant took a blank check from another soldier, fraudulently made the check payable to herself, forged the other soldier’s signature, and cashed the check, thereby debiting the other soldier’s account.

DISCUSSION

The appellant couches her argument in terms of legal sufficiency.  Use of the legal sufficiency test, however, presumes that there is a “trier of fact.”  See generally United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  Because the appellant pleaded guilty, we must analyze “the issue . . . in terms of providence of [her] plea, not sufficiency of the evidence.”  United States v. Faircloth, 45 M.J. 172, 174 (1996). 

During the providence inquiry, the military judge must make an “inquiry of the accused as shall satisfy the military judge that there is a factual basis for the plea.”  Rule for Courts-Martial 910(e).  “A military judge’s decision to accept a guilty plea is reviewed for an abuse of discretion.”  United States v. Eberle, 44 M.J. 374, 375 (1996).  When we review a plea of guilty on appeal, “rejection of the plea requires that the record of trial show a ‘substantial basis’ in law and fact for questioning the guilty plea.”  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991). 

The appellant’s assignment of error focuses on the second element of forgery,  “that the [false] signature or writing was of a nature which would, if genuine, apparently impose a legal liability on another or change another’s legal rights or liabilities to that person’s prejudice.”  Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 48b(1)(b) and b(2)(b) [hereinafter MCM, 1998] (emphasis added).  She asserts that we cannot sustain her convictions for forgery because she used her own checks.  Therefore, she could not have imposed legal liability on anyone else.  She urges us to hold that, “absent some showing that apparent liability was actually imposed on [someone else], falsely making one’s own checks does not constitute forgery” (emphasis added).  We decline to interpret the MCM, 1998, provision as the appellant suggests.

One of the elements of forgery is that the document have legal efficacy.  Paragraph 48c(4), MCM, 1998, states, in part:

With respect to the apparent legal efficacy of the writing falsely made or altered, the writing must appear either on its face or from extrinsic facts to impose a legal liability on another . . . . If under all the circumstances the instrument has neither real nor apparent legal efficacy, there is no forgery. 

Checks, by their very nature, have the intrinsic capacity to affect legal rights.  See MCM, 1998, para. 48c(4); United States v. Blackmon, 39 M.J. 705, 707 (N.M.C.M.R. 1993) (affirming a forgery conviction where the appellant used “starter” checks, signed another sailor’s name, and presented the ID card of the other sailor to cash the checks on the appellant’s own closed account).  As in Blackmon, the appellant’s writings in this case appeared to impose a legal liability on each of the three soldiers whose ID cards the appellant misused.  Exchange personnel could only assume that the preprinted account information related not to the appellant, but rather to the soldier whose personal information and purported signature appeared on each check.  We agree with our Navy-Marine Corps brethren in Blackmon that “if a defect can only be discovered through extrinsic evidence, the instrument still tells a lie about itself, and [she] who utters such an instrument with intent to defraud commits forgery.”  Blackmon, 39 M.J. at 707.

At trial, the military judge properly listed and explained the elements of each offense.  Thereafter, he conducted a factual inquiry, during which the appellant admitted that she made the false writings on the checks, that she knew what she did was wrong and without authority, and that she did not believe that the banks or the credit union would honor the checks, in part, because somebody other than the appellant/account owner apparently made the checks.  She also understood that the checks would, if genuine, apparently impose a legal liability on another.  While the military judge could have adduced from the appellant how others could apparently be liable, we find such an inquiry to be unnecessary given that checks, by their very nature, have the intrinsic capacity to affect legal rights.  The military judge established an adequate factual predicate to accept the plea.  In dealing with matters as fundamental as falsely signing someone else’s name on a negotiable instrument, we do not think that the accused needs to understand how financial institutions handle bounced checks or the nuances of the Uniform Commercial Code.   

We find that the military judge did not abuse his discretion and that there is no substantial basis in law and fact to question the appellant’s pleas of guilty to the forgery offenses.  

Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge VOWELL concur.
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MARY B. DENNIS







Deputy Clerk of Court

� The military judge awarded the appellant twenty days of confinement credit for pretrial punishment in violation of Article 13, UCMJ.





� AAFES refused to cash one check for $240.00 because the appellant would have exceeded her daily check-cashing limit.  


� The appellant asks us to set aside all findings of guilty to violations of Article 123, UCMJ.  Even if we were to agree with the appellant’s argument, this argument is clearly inapposite to her conviction for this forgery (Specification 2, Additional Charge IV).





1
5

