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MEMORANDUM OPINION
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JOHNSON, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of drunken driving (two specifications), drunken driving resulting in injury to himself, involuntary manslaughter, conduct unbecoming an officer, and reckless endangerment, in violation of Articles 111, 119, 133, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 911, 919, 933, and 934 [hereinafter UCMJ].  An officer panel sentenced appellant to a dismissal, confinement for thirteen years and six months, forfeiture of all pay and allowances, and a reprimand.  The convening authority approved the adjudged sentence but, pursuant to a pretrial agreement, suspended all confinement in excess of twelve years for a period of eight years.  The convening authority deferred the forfeiture of all pay and allowances on 4 September 2001 (effective 22 August 2001 until action), and at action (on 7 June 2002) waived the forfeiture of all a pay and allowances for six months in accordance with Article 58b(b), UCMJ.
  The convening authority also granted appellant 117 days of confinement credit against the sentence to confinement.


This case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We heard oral argument on 27 October 2005.  Appellant asserts, inter alia, the military judge erred:  (1) by failing to dismiss Specification 2 of Charge III (conduct unbecoming an officer by committing vehicular homicide upon Ms. AB’s viable fetus while intoxicated) based on the preemption doctrine, and (2) by failing to dismiss Specification 3 of Charge IV (drunken driving causing appellant’s own injury on 18 April 2001) as being multiplicious with Charge I and its Specification (involuntary manslaughter by unlawfully killing Ms. AB as a result of hitting her with his vehicle, while drunk, on 18 April 2001).   For the reasons outlined below, we agree as to the multiplicity issue but disagree concerning the applicability of the preemption doctrine.  We will grant appropriate relief in our decretal paragraph.

FACTS


The stipulation of fact and the providence inquiry reveal that, on 18 April 2001, appellant drove from his home to a local mall to purchase a suit for an upcoming job interview.  After completing this purchase, at approximately 2031, appellant went to a local liquor store and purchased two half pints of Jack Daniel’s Tennessee Whiskey.  He then consumed at least one half pint in the parking lot.  At approximately 2106, appellant drove in his vehicle between 33 and 47 miles per hour (mph) in a 35 mph residential zone.  Appellant ran a stop sign and struck a vehicle being driven by Ms. AB who was six months pregnant.  Ms. AB and her female fetus died at approximately 2115.  Appellant stipulated that the fetus was viable and could have survived outside the womb if she had been born at the stage of her development during which she died.  As a result of the accident, appellant suffered a fractured sternum, and was later charged with involuntary manslaughter for Ms. AB’s death, conduct unbecoming an officer for committing vehicular homicide upon Ms. AB’s viable fetus, and drunken driving causing the injury to himself.
PREEMPTION


Appellant asserts there is “no basis under military or federal law for charging as a criminal offense the killing of an unborn fetus” because under the UCMJ a homicide is defined as the killing of a human being.  This requires that the fetus be born alive.  Thus, appellant argues, the preemption doctrine precludes the broadening of this definition to include a fetus.  We disagree.

In United States v. Kick, 7 M.J. 82 (C.M.A. 1979), our superior court explained the preemption doctrine as follows: 

[P]reemption is the legal concept that where Congress has occupied the field of a given type of misconduct by addressing it in one of the specific punitive articles of the code, another offense may not be created and punished under Article 134, UCMJ, by simply deleting a vital element.  However, simply because the offense charged under Article 134, UCMJ, embraces all but one element of an offense under another article does not trigger operation of the preemption doctrine.  In addition, it must be shown that Congress intended the other punitive article to cover a class of offenses in a complete way.

Id. at 85 (citations omitted).


Our superior court has further stated that the military preemption doctrine does not apply to Article 133, UCMJ.  United States v. Taylor, 23 M.J. 314, 318 (C.M.A. 1987).  In Taylor, Second Lieutenant (2LT) Taylor was charged with making a false official statement, extortion, false swearing, solicitation to commit larceny, and conduct unbecoming an officer, in violation of Articles 107, 127, 134, and 133, UCMJ.  The four specifications of conduct unbecoming an officer covered the same misconduct alleged under Articles 107, 127, and 134, UCMJ.  During his sentencing instructions, the military judge failed to instruct the members that solicitation under Article 134, UCMJ, was a specific intent crime.  On appeal, the Army Court of Military Review affirmed the lesser-included general intent crime of communicating language that requested another to commit an offense, a simple disorder under Article 134, UCMJ.  Our superior court held that the preemption doctrine precluded the creation of this lesser-included offense under Article 134, UCMJ.  Taylor, 23 M.J. at 318.  However, the court upheld 2LT Taylor’s conviction under Article 133, UCMJ, for the general intent crime of requesting another person to commit an offense because Article 133 is not subject to the preemption doctrine.  Id.; see Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM, 2000], Part IV, para. 60c(5)(a)(“The preemption doctrine prohibits application of Article 134 to conduct covered by Articles 80 through 132.”).  The crux of an Article 133 offense is whether the officer’s conduct was dishonorable and seriously compromised his position as an officer.  See United States v. Giordano, 15 U.S.C.M.A. 163, 35 C.M.R. 135 (1964); MCM, 2000, Part IV, para. 59c(2) (“Conduct violative of this article is action or behavior . . . in an unofficial or private capacity which, . . . in disgracing the officer personally, seriously compromises the person’s standing as an officer.”).

In the instant case, appellant’s driving between 33 and 47 mph in a 35 mph residential zone with a .224 blood alcohol level (nearly three times the legal limit), running a stop sign, and killing a viable six-month-old fetus was dishonorable conduct that seriously compromised appellant’s standing as an officer.  Accordingly, his plea of guilty to a violation of Article 133, UCMJ, was provident and not precluded by the military preemption doctrine.

MULTIPLICITY

Appellant also asserts, and the government agrees, that Specification 3 of Charge IV (drunken driving causing appellant’s own injury on 18 April 2001) and Charge I and its Specification (involuntary manslaughter of Ms. AB on 18 April 2001) are multiplicious.  In light of the government’s concession, we will set aside and dismiss Specification 3 of Charge IV.  The drunken driving alleged in Specification 3 of Charge IV, which resulted in the unlawful killing of Ms. AB, also constituted the conduct unbecoming an officer for which appellant was charged in Charge I and its Specification.  Furthermore, the dismissal of this specification reduces the maximum period of confinement for the offenses of which appellant was found guilty from fourteen and a half years to thirteen years.  We are mindful that, during our sentence reassessment, the sentence affirmed on appeal must be “appropriate” as well as “no greater than that which would have been imposed [at trial] if the prejudicial error had not been committed.”  United States v. Sales, 22 M.J. 305, 307‑08 (C.M.A. 1986); see United States v. Reed, 33 M.J. 98 (C.M.A. 1991).
CONCLUSION

We have considered the remaining assignments of error
 and the matters personally raised by appellant, and find them to be without merit.
  The finding of guilty of Specification 3 of Charge IV is set aside, and Specification 3 of Charge IV is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of Sales, 22 M.J. at 305, the court affirms only so much of the sentence as provides for a dismissal, confinement for twelve years, and a reprimand.  Appellant will be credited with 117 days’ confinement credit against his sentence to confinement.  To the extent that the Defense Finance and Accounting Service has not executed the convening authority’s waiver, we order retroactive execution of the waiver in accordance with its terms, effective 7 June 2002 for a period of six months.
Senior Judge MERCK and Judge KIRBY concur.
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� “[W]hen acting on the sentence under Article 60[, UCMJ], the convening authority may [disapprove,] reduce or suspend adjudged forfeitures, thereby increasing the compensation that is subject to mandatory forfeitures, which in turn may be waived for up to six months for the servicemember’s dependents under Article 58b(b).”  United States v. Emminizer, 56 M.J. 441, 445 (C.A.A.F. 2002).  In the instant case, the convening authority approved the adjudged forfeiture without modification.  Because the intent of the convening authority was to waive forfeitures for the benefit of the appellant’s dependents, we will disapprove the adjudged forfeitures in our decretal paragraph.  See United Sates v. Johnson, 62 M.J. 31, 37-38 (C.A.A.F. 2005); United States v. Lajaunie, 60 M.J. 280 (C.A.A.F. 2004).





� At trial, the military judge ordered that appellant receive 117 days’ confinement credit; however, the convening authority’s initial action failed to include this credit.  See Rule for Courts-Martial 1107(f)(4)(F); Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28a (20 Aug. 1999) (requiring a convening authority to “show in [the] initial action all credits against a sentence to confinement . . . regardless of the source of the credit . . . or for any . . . reason specified by the judge”); United States v. Delvalle, 55 M.J. 648, 649 n.1, 656 (Army Ct. Crim. App. 2001); United States v. Arab 55 M.J. 508, 510 n.2, 520 (Army Ct. Crim. App. 2001).  Accordingly, appellant will be credited with 117 days’ confinement credit.


� In a post-trial affidavit, appellant alleges that his pretrial agreement also included a provision that the state of Florida would not prosecute him if he received a sentence to confinement in excess of ten years.  The government has submitted affidavits that contradict this assertion.  Our review of the record of trial, including:  (1) the terms in appellant’s written and signed pretrial agreement, (2) the military judge’s inquiry into the terms of this agreement, and (3) appellant’s assurances under oath that the written pretrial agreement contained all the understandings and agreements in the case and that no one made any promises not written in his agreement, “compellingly demonstrates” to us the “improbability of [the] facts” alleged by appellant.  United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997).





� Although not raised by appellant, we note that approximately thirteen prosecution slides—representing twelve photographs of the accident site and one of a sign placed at the scene of the accident the following day—are missing from the record of trial.  These slides were used during trial counsel’s closing argument on sentencing. However, we find that their omission from the record of trial is not substantial.  The record is substantially complete and no presumption of prejudice is evident.  See United States v. Henry, 53 M.J. 108 (C.A.A.F. 2000); United States v. White, 52 M.J. 713 (Army Ct. Crim. App. 2000).  As such, the record is substantially complete so as “to present all material evidence bearing on all issues,” United States v. Embry, 60 M.J. 976, 980 (Army Ct. Crim. App. 2005), and therefore, this court is able to fulfill its statutory obligation to review the “entire record.”  United States v. Bright, 60 M.J. 936, 938 (Army Ct. Crim. App. 2005) (quoting United States v. Adams, 59 M.J. 367, 372 (C.A.A.F. 2004) quoting UCMJ art. 66(c)).
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