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MEMORANDUM OPINION
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CASIDA, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of rape and adultery, in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934 [hereinafter UCMJ].  The approved sentence was a dishonorable discharge, confinement for two years, and reduction to the grade of Private E1.


This case is before the court for mandatory review in accordance with Article 66, UCMJ.  We have considered the record of trial, appellant’s three assignments of error, the Government’s reply thereto, and the excellent oral arguments of counsel.  Only one of the assigned errors warrants discussion.  Appellant argues that the evidence in the case is factually insufficient to sustain the rape conviction.
  

EVIDENCE

I.  Government Case
At the time of these events, appellant, a married man, had, for two months, been the squad leader of Private First Class (PFC) G, who was 28-years old.  Both lived in the same barracks in Korea.  They had no significant personal or social relationship prior to the events litigated at trial.  Private First Class G testified that she never had any romantic or sexual interest in appellant.  

On 7 November 1997, after work and without eating dinner, PFC G stopped by the barracks room of a friend and drank a shot of liquor.  She then went to the Post Exchange, bought a bottle of Jim Beam bourbon, and went to her own room, where she had 2, 3, or 4 shots of the bourbon with a friend, Specialist (SPC) Johnson.  Appellant also stopped by and had a drink.  Specialist Johnson left the room and three other soldiers, including SPC Pritchard, entered the room over the next few minutes.  They engaged in small talk, listened to music, and continued to drink.  According to SPC Pritchard, PFC G never referred to appellant in familiar terms, always addressing him by his rank and last name.  Private First Class G later became ill and entered the adjacent bathroom to vomit.  

According to SPC Pritchard, when PFC G reentered the room, she was unsteady and laid down on her bed.  Specialist Pritchard testified that he placed a trash can next to her bed and guided her hand to the trash can to reinforce her awareness of it; he was concerned that, in her intoxication, she might become sick again and not realize that he placed it there.  Specialist Pritchard turned off the lights, and he and the others left the room, closing the door.  

According to PFC G’s roommate, PFC Michaels, appellant was in the room when she returned to the room after visiting a restaurant and a club.  Private First Class G was in the bathroom and appellant was at the bathroom door inquiring about PFC G’s condition.  Private First Class Michaels went to her side of the room.  Private First Class G left the bathroom, but PFC Michaels’ vision of PFC G’s side of the room was obstructed by furniture.  Private First Class Michaels heard some conversation between appellant and PFC G, and then heard appellant leave the room.

Private First Class G testified that she has no memory of leaving the bathroom but she remembers that appellant tried to kiss her at some point after she was again in the room.  She pushed him away and he left the room.  (Appellant testified that the kissing incident occurred before PFC G became sick.)  Private First Class G told PFC Michaels about the attempted kiss.  Private First Class Michaels confirmed that PFC G told her that appellant had just attempted to kiss her, and indicated that the attempt was unwelcome.  Then the phone rang.  It was PFC G’s Korean friend whom PFC G was planning to meet that night.  As PFC G was on the phone, PFC Michaels left the room, locked the door, and saw appellant with other soldiers in a room across the hall.  She told them collectively that the victim was going to sleep and to leave her alone.  (Specialist Pritchard confirmed this testimony when he testified that he was present in the other room and heard PFC Michaels make this statement.)  Although she knew PFC G was not sleeping, she told the others this so they would not intrude.  Private First Class Michaels then left the barracks for the evening.


Later, PFC G took a bath and began dressing to go out to meet her Korean friend.  Appellant knocked at the door and PFC G let him in.  She testified that he came at her with his arms open, and she assumed he wanted a hug, so she hugged him.  He, however, kept his arms around her, tried to french kiss her, and tried to insert his penis in her vagina.  Private First Class G testified that she did not remember what, if anything, she was wearing.  She testified that she does not remember him removing any of her clothing, but she does know that he kept her in a tight bear hug the entire time.  As they stood erect with her in a “squatting” position (her bed was available nearby), she testified that she kept trying to back away from him, but that he succeeded in penetrating her three times.  She never yelled, screamed or said “no.”  She did keep saying to him, “I got to go,” hoping he would desist.  He replied, “Wait, wait, wait.”  She testified that the sex was without her consent and against her will.  After appellant finished, he departed and PFC G got dressed.  She then met her Korean friend off post.


They went to the Korean’s home, but the Korean, because she spoke only limited English, could not understand that PFC G was trying to tell her she had been raped.  Private First Class G telephoned another friend, left a message, and received the return call about 0400 hours.  Her friend urged her to go to a hospital.  She went to two hospitals, but “they couldn’t help her.”  She later called her platoon sergeant, and reported that she thought she had been raped; she was not sure whether this constituted rape in a legal sense because she had not explicitly told appellant “no.”  Later, when giving her statement to an agent of the Criminal Investigation Command, she falsely stated that she was not intoxicated during the assault because she thought they would dismiss her complaint if they thought she was drunk.  At trial, she testified she was intoxicated during the incident, and attributed her lack of clear memory of the details of the evening to her intoxication.  Subsequent medical examination revealed that the encounter left no marks or injuries on PFC G’s body.

II.  Defense Case

Appellant testified that the sexual intercourse was consensual.  He stated that he had drunk three beers before having a shot of bourbon with PFC G in her room.  Then, through the evening, he had more alcohol, eventually consuming a total of six beers and two shots of liquor.  While he was in PFC G’s room, people were wandering in and out.  Once, while he and PFC G were standing in front of the bathroom door, they embraced and had a “quick peck,” to which he ascribed no significance and which PFC G did not resist.  Later, PFC G was sick in the bathroom, and appellant left her room after she returned from the bathroom.  He went to the room across the hall and visited the occupants there.  He went back to PFC G’s room two or three more times to check on her.  He did not say what he observed during those visits.  


At about 2330 hours, he knocked on her unlocked door, then entered.  He saw that she was putting on a pair of panties and was otherwise nude.  She engaged him in conversation and told him she was going to visit a friend, presumably the Korean national.  She then walked up to him wearing only panties and they embraced and kissed.  She went to the bed and took off her panties.  He asked permission, and then performed oral sex on her, which she seemed to enjoy.  He then had sexual intercourse with her, after getting her permission, and ejaculated on her stomach.  She then said she had to leave, so he left the room.  She never gave any indication that she did not want to have sex; every indication was that she was enjoying it.


The defense also produced substantial evidence of appellant’s good military character, his peaceableness, and his truthfulness.  The evidence of good military character is substantially undercut by his admission that he committed adultery and engaged in an improper act with a direct subordinate.
 

DISCUSSION

This court has the duty and authority of determining the factual sufficiency of the evidence in cases that come before it.  See Article 66, UCMJ.  The test for factual sufficiency is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, this court is convinced of appellant’s guilt beyond a reasonable doubt.  See United States v. Turner, 25 M.J. 324 (C.M.A. 1987).

The two elements of the crime of rape are: (1) an act of sexual intercourse; (2) done by force and without the consent of the victim.  See Manual for Courts-Martial, United States, (1995 ed.), Part IV, para. 45b(1).  Only the second element is at issue here.


This case turns almost entirely on the credibility of appellant and PFC G.  The testimony of appellant and PFC G about what happened during the sexual encounter are so diametrically different that both stories cannot be accurate.
  Appellant attacks the credibility of PFC G and PFC Michaels on several levels.


Appellant argues that there are numerous indicia of PFC G’s lack of credibility.  He notes that she admittedly did not say “no” or “stop” during the act.
  He also notes that she did not yell out for assistance even though there were several soldiers in the room across the hall, nor did appellant do anything to prevent her from calling out.  He argues that it would be illogical for appellant to have committed rape in a room with an unlocked door when others were present in a room across the hall or PFC G’s roommate could have returned at any time.
  He further notes the lack of physical or forensic evidence, including lack of any injury to PFC G.  Appellant argues that PFC G’s story is not credible when she testified that she resisted appellant’s attempted kiss, but later accepted what she thought was an invitation to hug her.  He also argues that PFC G’s description of the sexual penetrations, accomplished while the parties were standing and PFC G was resisting, and that he did not take advantage of the nearby bed, is improbable and incredible.  

Further, appellant argues that PFC G’s testimony was uncertain and improbable, but very clear in its critical aspects (the acts of penetration), and that her explanation for her lack of memory (that she was intoxicated) is not supported by the evidence of record.  We find, however, that PFC G was still intoxicated during the incident.  

Appellant also argues that PFC G is a demonstrated liar who cannot be believed under the circumstances of this case.
  All of these factors are relevant to a determination of her credibility and to our determination of whether force and lack of consent were proven, but none of these factors is controlling on that element of the offense.  Cf. United States v. Cauley, 45 M.J. 353, 356 (1996); United States v. Bonano-Torres, 31 M.J. 175, 178 (C.M.A. 1990); United States v. Stanley, 43 M.J. 671, 675 (Army Ct. Crim. App. 1995).

Appellant also argues that PFC Michaels is not worthy of belief because she and PFC G violated the order of the Article 32
 investigating officer not to discuss their testimony.
  Appellant also notes that PFC Michaels was evasive at trial in answering questions concerning statements or testimony given to the police and at the investigatory hearing.  We note that, under questioning by trial defense counsel, PFC Michaels did profess numerous times that she could not remember the details of her pretrial statements.

All these facts and arguments were placed before the members of the court-martial who found beyond a reasonable doubt that appellant raped PFC G.

We, in contrast to appellant’s arguments, find more persuasive the cumulative effect of other factors adduced at trial.  First, all the evidence suggested that no romantic, sexual or social relationship existed between appellant and PFC G before that evening, and PFC G had no sexual interest in him.  Earlier in the evening, PFC G continued to refer to appellant by his rank and last name.  Yet, according to appellant, PFC G willingly engaged in oral and vaginal sex with him within hours with no preliminary seduction on his part.  

Next, PFC Michaels was positive in her testimony that she locked the room door when she left PFC G and told the male soldiers across the hall to leave her alone.
  Private First Class G testified, consistently, that she opened the door when appellant knocked just before the assault.  Appellant, on the other hand, testified that he knocked on the door and then opened it himself.  He further testified that he had looked in on PFC G earlier to ensure she was all right.  He could not have gained access to the room if the door was locked.

Next, we are also convinced that PFC G did not welcome the earlier attempted kiss.  Her statement to PFC Michaels corroborates her distaste for that attempt.  Yet, appellant’s testimony clearly states that, later in the evening, PFC G seduced him.  

Finally, we can discern no motive for why PFC G would seduce appellant and then, within hours, falsely accuse him of rape.  After leaving the barracks and meeting her Korean friend, all of PFC G’s actions were consistent with her belief that she had been victimized.  She sought assistance at a hospital, consulted a friend, notified her platoon sergeant, and then reported the incident to the police.  Her uncertainty about whether her verbal resistance was technically legally sufficient to demonstrate lack of consent enhances her credibility.

We therefore conclude that appellant’s guilt of rape and adultery was proven beyond a reasonable doubt.

The remaining allegations of error are without merit and warrant no discussion.


The findings of guilty and the sentence are affirmed.

Senior Judge MERCK and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant does not contest the legal sufficiency of the evidence.


� Appellant was also charged with fraternizing with PFC G based upon the sexual intercourse.  The military judge granted a motion for a finding of not guilty to the charge because the government failed to introduce evidence that the acts violated a custom of the service.  See United States v. March, 32 M.J. 740,742 (A.C.M.R. 1991), which defines the elements of the offense of fraternization applicable to noncommissioned officer-subordinate relationships.


�  Appellant’s guilt of adultery is not contested on appeal.





� The military judge properly instructed on the defense of mistake of fact, but appellant has not pursued that issue before this court.





� In our view, this enhances her credibility.  She did testify that she physically resisted and repeatedly said, “I got to go” to stop the assault.  She was concerned initially that, because she had not said “no,” she was not sure that the act technically constituted rape.  Were she lying, it would have been a simple matter to lie about her verbal resistance.





� We note that it was also illogical to have consensual, but illegal, sex under these circumstances.





� Private First Class G admitted that she lied initially to the police about her level of intoxication because she feared they would not give credence to her claim if they thought she was drunk during the assault.  Appellant’s other claims of PFC G’s untruthfulness are much less clear, reflecting, we find, PFC G’s inability to grasp all the subtleties and nuances of language and her perceptions of the legal implications of the incident, such as her failure to explicitly tell appellant “no” during the act.


 


� UCMJ art. 32.





� Private First Class Michaels admitted that she and PFC G, between the investigatory hearing and the trial, discussed the events of the night in question, but denied that they had discussed their testimony given at the investigatory hearing. 





� Apparently, this remark was primarily directed at appellant because of the kissing incident.
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