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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant in accordance with his pleas of failing to obey a lawful order not to drive a car on Fort Hood, fleeing apprehension, reckless driving, use of marijuana (two specifications), and breaking restriction in violation of Articles 92, 95, 111, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 895, 911, 912a, 934 [hereinafter UCMJ].
  Appellant was sentenced to a bad-conduct discharge, confinement for 108 days, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so such of the sentence as provides for a bad-conduct discharge, confinement for seventy-eight days, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant was credited with 109 days
 of confinement based on his time in pretrial confinement.  The case is before us for review pursuant to Article 66, UCMJ.  Appellant raises two assignments of error and, finding the first error meritorious, we will grant relief in our decretal paragraph.

FACTS

On 6 December 2001, the military judge sentenced appellant to confinement for 108 days.  On 7 December 2001, appellant entered a voluntary excess leave status.  Based on appellant’s excess leave status and the statutory effective dates for the execution of adjudged and mandatory forfeitures, none of appellant’s military pay and allowances would have been forfeited due to his adjudged sentence. 
The authenticated 169-page record of trial was not prepared for the convening authority’s review and action until 12 July 2002, which was 218 days after appellant’s court-martial.  In an addendum to the staff judge advocate’s (SJA) recommendation (SJAR), which was prepared for and presented to the convening authority seventy-five days later, the acting SJA advised the convening authority that, notwithstanding the defense objections, the time it took to prepare the record of trial reflected “due diligence” on the part of the government.  He further advised the convening authority, “[n]evertheless, based on the repeated action taken by the United States Army Court of Criminal Appeals in granting credit when lengthy delays have occurred in processing relatively short records of trial, it is my recommendation that you disapprove one month of the accused’s adjudged confinement.”  The convening authority’s action indicates acceptance of that recommendation in that he approved only seventy-eight days of confinement.  The acting SJA also told the convening authority that “[b]ecause the accused was sentenced to 108 days of confinement, and was credited with 109 days of pretrial confinement, your disapproval of one month of adjudged confinement will be credited to the accused in the form of pay and allowances for 27 days.”  

There is no evidence that appellant ever obtained the remedy the convening authority adopted and must have intended to order in his action.  Both parties now argue that, for various reasons, appellant could not have been afforded such a remedy.  The government argues further that the absence of the convening authority’s intended remedy did not prejudice appellant.  We disagree.

DISCUSSION

We find prejudicial legal error in the addendum to the SJAR.  See United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998).  The convening authority was told, incorrectly, by his legal advisor that appellant would be provided a discrete remedy as a consequence of taking the recommended action.  The addendum to the SJAR was not served on appellant or his counsel.  There was no opportunity for the trial defense counsel to know of, rebut, or correct the error.  This incorrect information was prejudicial to appellant.  The convening authority obviously intended to afford appellant meaningful relief by his action and, due to the incorrect legal advice, failed to do so.  See United States v. Collazo, 53 M.J. 721. 725 n.2 (Army Ct. Crim. App. 2000) (“The convening authority would generally moot the need for additional relief by this court by documenting specific relief in his action.”).  

In United States v. Scalo, 59 M.J. 646, 650 (Army Ct. Crim. App. 2003), we described the circumstances in which an appellant could raise allegations of SJAR errors in pleadings to this court and obtain the benefits of the lower standard for relief as provided in Wheelus.  Appellant has satisfied that three-step analysis here.  The error, the incorrect legal advice to the convening authority concerning the nature of the remedy, is obvious.  The prejudice to appellant is clear in that the convening authority’s intent to ameliorate the adverse economic impact of the approved sentence upon appellant was thwarted.  Appellant got precisely nothing, that is, appellant received no benefit at all from the convening authority’s action.  And, appellant correctly points that a properly-advised convening authority would not have considered his action as one that provided meaningful relief.  The convening authority knew that appellant had served the full period of adjudged confinement before trial.  The incorrect legal advice thus foreclosed favorable consideration of the more beneficial remedies requested by appellant.  Appellant has satisfied the requirement to make a “colorable showing of possible prejudice” under Wheelus and merits relief.  Since the convening authority was never properly advised, we will return the case for a new recommendation and action.

The action of the convening authority, dated 25 September 2002, is set aside.  The record of trial is returned to The Judge Advocate General for a new recommendation and action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.  

Judge MOORE concurs.
BARTO, Judge, concurring in the result:


In light of the government concession that the staff judge advocate gave erroneous and unrebutted legal advice to the convening authority in his addendum, I agree that the record of trial should be returned to The Judge Advocate General for a new recommendation and action.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant’s plea of guilty to the reckless driving offense excepted out a portion of the alleged manner of reckless driving but the government offered evidence to prove it; the defense did not contest the evidence; and the military judge convicted appellant of that offense as charged. 


� Appellant was in pretrial confinement for 109 days before trial.  The military judge ordered the convening authority to grant 108 days of pretrial confinement credit when he approved appellant’s sentence.  The convening authority correctly granted 109 days of credit in his initial promulgating action.  





� Given our disposition of the first allegation of error, we need not decide if the new matters included in the addendum to the SJAR were legally required to be served on appellant or his counsel before the convening authority took action pursuant to the discussion following Rule for Courts-Martial 1106(f)(7).  In the new recommend-ation and action, the counsel for appellant, the SJA, and the convening authority should consider whether the military judge made an adequate factual inquiry into the fourth element of the breaking restriction offense (Charge II and its Specification).  And, they should consider whether the record of trial is complete in the absence of Prosecution Exhibit 2.  
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