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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted the appellant consistent with his pleas of conspiracy to possess, introduce and use marijuana (two specifications), conspiracy to possess and use marijuana and cocaine, failure to go to his appointed place of duty, wrongful use of marijuana, wrongful use of cocaine (two specifications), wrongful possession of marijuana (three specifications), wrongful possession of cocaine, wrongful distribution of marijuana, wrongful distribution of cocaine, wrongful introduction of marijuana onto a military installation, wrongful introduction of cocaine onto a military installation, possession of drug paraphernalia, and assault consummated by a battery, in violation of Articles 81, 86, 112a, 128, and 134, Uniform Code of Military Justice, 10 USC 881, 886, 912a, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for eighteen months, and forfeiture of all pay and allowances.

This case is before us for review pursuant to Article 66, UCMJ.  We have considered the record of trial, the appellant’s assignments of error, those matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply.  

The appellant contends, and the government concedes, that two specifications of possession of marijuana (Specifications 4 and 6 of Charge III) and the possession of cocaine specification (Specification 7 of Charge III) are multiplicious as lesser-included offenses of the use and distribution specifications (Specification 1-3, and 8-11 of Charge III).  Cf. United States v. Savage, 50 M.J. 244 (1999); United States v. Wilson, 45 M.J. 512 (Army Ct. Crim. App. 1996).  We accept the government’s concession.  At trial, appellant and the government stipulated that some of the possession offenses were “incident” to the use and distribution offenses.  All parties to the court-martial agreed that these possession specifications were multiplicious with the use and distribution specifications for sentencing purposes.

The findings of guilty of Specifications 4, 6, and 7 of Charge III are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.*






FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

*  The convening authority’s action and the promulgating order do not reflect the sixty-eight days of confinement credit the military judge ordered.  The appellant shall receive sixty-eight days of confinement credit against the approved sentence.   
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