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MEMORANDUM OPINION
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TRANT, Judge:

Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted appellant of rape, aggravated assault with a dangerous weapon, burglary, and communication of a threat in violation of Articles 120, 128, 129 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 928, 929 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.


Appellant asserts, inter alia,
 that the military judge abused his discretion when he denied a challenge for cause against Lieutenant Colonel (LTC) B.  We agree.


Appellant was convicted by circumstantial evidence:  appellant fit the generic description of the assailant; was issued nomex gloves similar to one found at the crime scene; lived near the victim; became a suspect after being seen acting suspiciously at another crime scene; and was right handed.  However, scientific evidence was most critical to the case:  appellant and the assailant were both type B blood; twenty percent of the African-American population is type B blood; and the blood grouping was undisputed.

While the scientific validity of deoxyribonucleic acid (DNA) testing, the accuracy of the laboratory procedures, and the qualifications of the forensic chemist were not seriously challenged, the statistical analysis based on the DNA results was hotly contested.
  The motility or lack thereof of the assailant’s spermatozoa was also vigorously disputed.  The defense called Doctor Welch, an emergency medicine specialist, who testified concerning his emergency room examination of the specimen.  Additionally, the defense presented evidence that appellant had sired three children.  The government countered with Doctor Williams, an obstetrics/gynecology (OB/GYN) specialist, who testified that the non-motility that Doctor Welch observed resulted from other external causes, such as the “cold shock” of placing the specimen on the slide.

In assembling the panel, the government and defense made a total of six challenges for cause.  In ruling upon five of the six challenges for cause, the military judge stated his reasons for either granting or denying the challenges.  However, as to LTC B, the military judge denied the challenge without further comment.  The defense counsel exercised a peremptory challenge against LTC B, but stated that, but for the denial of the challenge for cause against LTC B, the defense would have exercised its peremptory challenge against either Command Sergeant Major (CSM) H or Colonel (COL) P, thus preserving the issue for appeal.  Rule for Courts-Martial 912(f)(4) [hereinafter R.C.M.].


Lieutenant Colonel B, a nurse, was individually questioned about several possible grounds for challenge.  Lieutenant Colonel B stated that she had one sister who had been the victim of a date rape and another sister who had been physically, but not sexually, attacked in her home during a burglary.  When asked if either of these two family incidents would affect her ability to so sit as a panel member, LTC B replied “I don’t feel it would” and “I don’t think so.”  Based on her having undergraduate and masters degrees in nursing, LTC B was asked about her knowledge of DNA.  Lieutenant Colonel B replied that she was familiar with the DNA genetic testing for chromosome congenital abnormalities in unborn children and that she had personally undergone such testing when she was pregnant.  At least in that area, LTC B stated that DNA testing was “very solid,” “pretty definitive” and that she has “a lot of faith in DNA testing.”  When asked if she could listen to the DNA expert and judge him independently of what she already knew, LTC B replied, “I think I could.”  The trial counsel also asked LTC B whether she “would view any expert testimony or any evidence introduced in this court-martial and you’d be able to view it along with all the other evidence without allowing any prior knowledge of DNA evidence to affect your ability to be independent and neutral.”  Lieutenant Colonel B replied, “[p]robably,” and “I know it’s going to affect my knowledge anyway because I know DNA testing.”  Lieutenant Colonel B further stated that although she has “a lot of faith in DNA,” that “there’s a margin of error.”


Lieutenant Colonel B also stated that she had participated in the collection of Sexual Assault Kits in emergency rooms a few years prior and knew that the chain of custody procedures were very controlled.  While serving as an emergency room nurse, LTC B had had opportunities to be “a shoulder to cry on” for rape victims, to support them and act as a chaperone during the sexual assault examinations, but she left the counseling to the social workers.

Lieutenant Colonel B worked with both Doctor Welch (prior to his retirement), the defense witness, and Doctor Williams (presently), the government rebuttal witness.  She considered both doctors to be “professional doctors.”  Lieutenant Colonel B managed Doctor Williams’ patient case load during the pre-term phase of obstetrics, which consisted mainly of communicating with him on the status of his patients.  Lieutenant Colonel B considered Doctor Williams to be the “area expert” and “the expert in that field [of obstetrics].”  When asked, “Do you think since you recognize Doctor Williams as an expert that you would give his testimony more weight than you would, say, Doctor Welsh’s (sic) or other individuals?”, LTC B replied, “Well, you’re asking about obstetrical care and the standard female testing.  In that area, [Doctor Williams] is the expert.”  Lieutenant Colonel B did not have an opinion as to whether Doctor Williams was a good or bad obstetrician/gynecologist.


As the basis for challenge against LTC B, the defense counsel stated:

She has relatives who’ve been a victim to a similar crime; she had a sister who was burglarized, she was robbed or beaten, never found the perpetrator.  This happened in her own home.  She had a sister who was date raped.  Furthermore, she, based on her nursing degree, she has pretty good experience with DNA and genetic testing.  She stated she knew DNA testing for cancer, although not a hundred percent, it’s very solid evidence.  Regarding parenting, mental retardation in genetic patterns of children, she stated she believes in her mind DNA testing is pretty definitive.  She has a lot of faith in DNA testing.  And she, in fact, used genetic DNA testing on herself when she was pregnant.  Furthermore, she worked or works with the following witnesses: Doctor Welsh (sic), who is a recently retired ER [Emergency Room] physician, knew him professionally; also knows Doctor Ben Williams, who’s OB/GYN. . . .  She recognizes Doctor Williams as the area expert, ‘He is the expert on female care.’  And finally, or not finally, she’s, as a former ER nurse, she is experienced in the Sexual Assault Kits.  She’s provided assistance on the technicality.  She knows chain of custody procedures.  And she, finally, she consoles and chaperones rape victims at times as part of her job or as part of her prior jobs. . . .  My whole position, it’s hard for her to separate all these from her mind and be fair and impartial.

Rule for Courts-Martial 912(f)(3) provides that the “burden of establishing that grounds for a challenge exist is upon the party making the challenge.”  Rule for Courts-Martial 912(f)(1) contains a non-exclusive list of specific grounds for challenge concluding with a general proviso that a “member shall be excused for cause whenever it appears that the member . . . [s]hould not sit as a member in the interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality.”  R.C.M. 912(f)(1)(N).  It is this latter general basis that appellant asserted at trial, supported by six factual predicates, as the grounds for challenge against LTC B.


The defense challenge against LTC B was based in part upon her prior working relationship with both the government and defense expert witnesses and her opinion that the government expert was “the area expert.”  Our superior court has repeatedly held that a routine official or professional relationship between a member and a witness does not per se establish disqualifying implied bias.  United States v. Velez, 48 M.J. 220, 225 (1998); United States v. Lake, 36 M.J. 317, 324 (C.M.A. 1993).  The military judge should decide whether the prior relationship renders the member partial or biased on the basis of the member’s responses and other evidence presented at trial.  See United States v. Ai, 49 M.J. 1, 5 (1998).  The military judge should consider the nature and scope of the relationship, its duration and remoteness, the significance of the witness’ testimony, the member’s opinion, if any, of the witness’ credibility, and the member’s personal assessment of the impact, if any, on his or her impartiality.  See generally United States v. Napoleon, 46 M.J. 279, 283 (1997).  Lieutenant Colonel B worked closely with both expert witnesses and considered the government expert to be the more qualified of the two.  The expert witnesses, whose opinions differed sharply on critical forensic evidence, were of central importance to both the government and defense cases.  Lieutenant Colonel B indicated that, at least in the field of obstetrical care, she would give more weight to the government expert witness’ testimony.  We find that, under the facts of this case, the prior working relationship with both expert witnesses and preconceived preference for the government expert witness amounted to actual bias sufficient to justify sustaining a challenge for cause against LTC B.  Having decided that there was a valid basis for challenge, we must further decide if the military judge abused his discretion in denying the challenge.  United States v. Reynolds, 23 M.J. 292, 294 (C.M.A. 1987).  We find that he did.

Moreover, appellant asserted five additional bases for challenging LTC B.  First, LTC B had two sisters who had been crime victims.  Second, LTC B had a nursing degree and experience.  Third, LTC B had knowledge of and practical use with DNA testing and was confident in the reliability of DNA testing.  Fourth, LTC B, in her capacity as an emergency room nurse, had had opportunities to be “a shoulder to cry on” for rape victims, to support them and act as a chaperone during the sexual assault examinations.  Fifth, LTC B, as a result of her experience in collecting Sexual Assault Kits, possessed a certain expertise and confidence in the chain of custody procedures.  We find, that on the facts of this case, none of these bases amounted individually to actual bias.

A court member “is not per se disqualified because he or she or a close relative has been a victim of a similar crime.”  United States v. Daulton, 45 M.J. 212, 217 (1996); see also United States v. Brown, 34 M.J. 105, 110 (C.M.A. 1992).  A nursing background, even when medical experts will be testifying, is not itself disqualifying.  See United States v. Ovando-Moran, 48 M.J. 300, 303 (1998); United States v. Towers, 24 M.J. 143, 146 (C.M.A. 1987).  It is not a basis for disqualification that a court member has a general confidence in the reliability of forensic evidence, be it fingerprints, ballistics, serology, or, as in this case, DNA testing.  See United States v. Dorsey, 29 M.J. 761, 763 (A.C.M.R. 1989) (member confidence in urinalysis program not disqualifying).  Furthermore, antipathy toward particular offenses, especially crimes of violence, is not automatically disqualifying. Daulton, 45 M.J. at 217; United States v. Bannwarth, 36 M.J. 265, 268 (C.M.A. 1993).  Lastly, even if a member has technical expertise in an area which is the subject of a court-martial, the member is not automatically disqualified from sitting as a member.  See United States v. White, 36 M.J. 284, 288 (C.M.A. 1993); Towers, 24 M.J. at 146.
Nevertheless, it is not necessary that any one basis for challenge be in and of itself sufficient to sustain the challenge.  It is possible for the cumulative effect of many bases to inflict “death by a thousand cuts.”  Because of the multiple reasons articulated by the defense counsel for the challenge for cause against LTC B, we find that the cumulative circumstances, when taken together, cast doubt on the "legality, fairness and impartiality" of these proceedings.  This amounted to an implied bias on the part of LTC B.  On this basis, we further find that the military judge abused his discretion in denying the challenge.

The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.

Senior Judge Toomey concurs.
CARTER, Judge, concurring in the result:


I concur in the decision reached by the majority for two reasons.


First, I agree that the military judge abused his discretion when he denied defense’s challenge for cause against LTC B.  In my judgment, the record clearly established actual bias by LTC B.  Specifically, she knew, and had worked with, both medical doctors who testified.  Based on this personal knowledge alone, she clearly believed that the government witness (Dr. Williams) was the more authoritative expert.  Lieutenant Colonel B was also biased because of her prior use of DNA testing, her strong personal belief in its reliability, and her inability to unequivocally state that she would disregard her prior knowledge of DNA when evaluating the evidence in appellant’s case.


Second, the military judge abused his discretion in permitting expert testimony on the statistical significance of the DNA results in appellant’s case.  The government called one expert witness to present its DNA case.  The military judge recognized Mr. Auvdel, a forensic chemist from the Army’s Criminal Investigation Command (CID) laboratory, as an expert in the field of forensic serology and DNA analysis.  Mr. Auvdel testified competently as to the chemical tests he performed and how he determined DNA “matches” between appellant’s specimen and the semen specimen taken from the rape victim.  Mr. Auvdel testified, over defense objection as to his lack of expert qualifications as a statistician, that “the probability of finding another individual in the black population [matching appellant’s DNA] would be one in three point six million.”


On cross-examination, Mr. Auvdel acknowledged, “I don’t know statistics.”  Defense counsel renewed his objection that Mr. Auvdel was not qualified as an expert in statistical analysis.  The military judge permitted Mr. Auvdel to explain that CID uses the DNA database provided by the Federal Bureau of Investigation (FBI) to prepare its probability statistics.  Mr. Auvdel did not know the number of samples in the FBI DNA database but guessed it to be several hundred.  Mr. Auvdel concluded, without explanation, that a database of several hundred provides a sufficient representative sample to perform reliable calculations for DNA statistics.

A military judge’s Daubert* “gatekeeping” responsibility applies to all expert testimony, not just scientific testimony.  See Kumho Tire Company v. Carmichael, __ U.S. __, 119 S. Ct. 1167 (Mar. 23, 1999).  A trial judge must ensure that expert testimony is not only relevant, but reliable.  Kumho, 119 S. Ct. at 1174 (citing Daubert, 509 U.S. at 589).  When performing his gatekeeper function under Daubert, the military judge must ensure that any expert who testifies concerning the statistical analysis of a particular DNA match is properly qualified as an expert in DNA statistical analysis.  Some DNA forensic chemists may legitimately qualify not only as experts in DNA sample processing and match determination, but also in DNA statistical analysis.  In other cases, the government may have to call two experts to present its case, i.e., a DNA forensic chemist and an expert in DNA statistical analysis.


Generally, an expert witness receives wide testimonial latitude unavailable to other witnesses on the assumption that the “expert’s opinion will have a reliable basis in the knowledge and experience of his discipline.”  Daubert, 509 U.S. at 592.   However, the reliability of the FBI’s statistical methods for determining the random probability of a match between an accused’s DNA sample and the relevant population as a whole have been challenged both in court cases and legal literature.  See, e.g., United States v. Davis, 40 F.3d 1069, 1073-75 (10th Cir. 1994); United States v. Chischilly, 30 F.3d 1144, 1153-58 (9th Cir. 1994); United States v. Bonds, 12 F.3d 540, 563-566 (6th Cir. 1993); Allan Sincox & Marijane Hemza-Placek, Challenging the Admissibility of DNA Testing, 83 Illinois Bar Journal 170, 174-76 (Apr. 1995); and George Bundy Smith & Janet A. Gordon, The Admission of DNA Evidence in State and Federal Courts, 65 Fordham L. Rev. 2465, 2472-78 (May 1997).  Meaningful cross-examination of the FBI’s DNA statistical analysis methods in a given case requires a witness, unlike Mr. Auvdel, with a basis of knowledge and experience in that discipline.


It is clear from the record in appellant’s case that Mr. Auvdel was not properly qualified as an expert witness as to the FBI methodology for determining the statistical probability of a match between the appellant’s DNA sample and the relevant population as a whole.  Accordingly, it was error for the military judge to permit Mr. Auvdel to tell the members that the probability of finding another individual in the black population matching appellant’s DNA would be one in three point six million.

Even with this improperly admitted statistical evidence, this was a close factual case.  As the President of the panel spontaneously stated prior to announcing the sentence, “For all of us on the panel it’s been very difficult to come to a consensus both on findings and also on this sentence. . . .  We pray for the Members of this Court that we have made a correct and right decision.”  Given the weakness of the remainder of the prosecution’s case, I find that this error materially prejudiced the substantial rights of the appellant to a fair trial.  UCMJ art. 59(a).







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

� Based on our disposition of this case, we need not address appellant’s remaining Assignments of Error.





� The government’s use of a forensic chemist with no particular mathematical or statistical expertise to present the statistical analysis was challenged by the defense at trial.  Statistical evidence is best introduced by an expert witness who is a qualified mathematician or statistician, but at a minimum, the expert witness must meet the standard of Military Rule of Evidence (Mil. R. Evid.) 702 (qualified by reason of knowledge, skill, experience, training, or education).  See generally United States v. Davis, 40 F.3d 1069, 1075 (10th Cir. 1994).  A decision of the military judge to admit the testimony of an expert witness is reviewed under an abuse of discretion standard.  United States v. Raya, 45 M.J. 251, 252 (1996).





* Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).
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