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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of sale of military property (six specifications) and larceny of military property, in violation of Articles 108 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 908 and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for automatic review pursuant to Article 66, UCMJ.


By order dated 10 December 1999, this court agreed with appellant’s assertion in one of his original assignments of error, that the addendum to the staff judge advocate’s (SJA) recommendation (Rule for Courts-Martial 1106 [hereinafter R.C.M.]) incorrectly advised the convening authority concerning the standard for ordering a post-trial sanity board, as requested by the trial defense counsel, to 

determine appellant’s ability to participate in post-trial proceedings.  R.C.M. 706 and 1107(b)(5).  We tasked the sanity board to determine whether “the appellant [during the period of post-trial processing] possess[ed] sufficient mental capacity to understand the nature of the proceedings and to intelligently conduct or cooperate in the preparation of his post-trial submissions” and to also determine appellant’s mental capacity to participate in the immediate proceedings.


Based on the sanity board findings and conclusions submitted to this court, appellant now asserts that his case must be returned for a new review and action under R.C.M. 1107(b)(5).


While we find that the SJA recommendation addendum’s advice to the convening authority concerning ordering a sanity board stated the wrong standard, and that a sanity board should have been ordered, we find on the basis of the findings and conclusions of the sanity board ordered by this court, that the appellant was not materially prejudiced by any error in this case.  UCMJ art. 59(a).


In United States v. Wheelus, 49 M.J. 283, 287-88 (1998), the Court of Appeals for the Armed Forces recognized that courts-martial returned for correction of errors in SJA recommendations will generally not be presented to the same convening authorities involved in the cases’ original decisions.  Thus, an appellant may not regain his best chance for clemency by return of the case to a new convening authority.  The court then provided us with a post-trial error framework applying both the requirement in Article 59, UCMJ, that any error must materially prejudice the substantial rights of any appellant before relief is granted, as well as the preference in R.C.M. 1106(d)(6) that we take appropriate corrective action on post-trial errors without returning the case to a convening authority:  “First, an appellant must allege the error [before our court].  Second, an appellant must allege prejudice as a result of the error.  Third, an appellant must show what he would do to resolve the error if given such an opportunity.”  Wheelus, 49 M.J. at 288.

Applying a Wheelus-type analysis to the appellant’s case, we find first, that an error did occur.  The SJA addendum informed the convening authority of the wrong standard when the SJA advised the convening authority concerning the appellant’s request for a sanity board on the issue of the appellant’s ability to participate in the submission of clemency matters.

Second, we find that the SJA’s error did not prejudice the appellant.  The relevant results of the sanity board are as follows:

Did SSG Patterson, from 5 September 1997 [the date of the adjournment of the appellant’s court-martial] to 3 December 1997 [the date the convening authority took action] possess sufficient mental capacity to understand th[e] nature of the proceedings and to intelligently conduct or cooperate in the preparation of his post-trial submissions?  During this period of time, there is a two week period during which he was on suicide watch, where he was unable to adequately conduct or cooperate in the preparation of his post [-] trial submissions.  SSG Patterson’s competency fluctuated between 5 September 1997 and 3 December 1997.  However, there was no significant period of time wherein he was not competent.

Additionally, the board concluded that the appellant was presently competent to understand and participate in both his post-trial proceedings and his appeal.  Thus, except for the two-week period when the appellant was twice put on suicide watch,* the preponderance of the evidence shows that he was physically and mentally competent and able to prepare his post-trial submissions.  See R.C.M. 1107(b)(5).  A contemporaneous sanity board might have temporarily suspended the post-trial processing of the recommendation and action, but action would ultimately have been taken shortly after completion of the suicide watch and issuance of the sanity board results.


Finally, the appellant has not met his burden under the third Wheelus prong to show what he would present to a convening authority.  Although the sanity board we ordered found the appellant presently able to understand his appellate proceedings and intelligently conduct or cooperate in his appeal, see generally R.C.M. 1203(c)(5), the appellant has presented no new post-trial matters or otherwise indicated how he would persuade a different convening authority to grant clemency.  Accordingly, we find that the SJA’s error in advising the convening authority of the wrong standard for approval of a post-trial sanity board did not materially prejudice the appellant’s clemency rights.  UCMJ art. 59(a).


The original assignments of error not mooted by our order for a sanity board are without merit.


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* The sanity board does not clarify whether the appellant could not cooperate in preparation of his post-trial submissions during this two-week period because he was mentally unable to do so, or whether the conditions of the suicide watch prevented him from being physically able to communicate with counsel or to compose correspondence.  In either event, we find no material prejudice to the substantial rights of the appellant from this temporary inability to prepare post-trial matters.  UCMJ art. 59(a).
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