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MEMORANDUM OPINION ON FURTHER REVIEW

-----------------------------------------------------------------
HARVEY, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of carnal knowledge of a child over the age of 12 and adultery, in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934 [hereinafter UCMJ].  On 21 August 2002, the military judge sentenced appellant to a bad-conduct discharge, confinement for three years, and reduction to Private E1.  The military judge did not adjudge forfeitures, and he recommended “that the pay which is automatically forfeited by law be paid to the benefit of the accused’s depend[e]nts for the maximum period authorized.”  On 29 August 2002, the convening authority approved the acting SJA’s recommendation to defer forfeitures “with the understanding that the monies be paid to Sergeant Finklea’s spouse and minor child,” effective 4 September 2002 until initial action.*  On 24 October 2002, the convening authority reduced the period of confinement to twenty-four months, but otherwise approved the sentence as adjudged.  The convening authority also waived automatic forfeiture of pay and allowances from 4 September 2002 until 4 January 2003, “with the understanding [that] the monies be directed to [appellant’s] spouse.”  The case was submitted on its merits for review under Article 66(c), UCMJ.

On 26 February 2003, we remanded this case to a staff judge advocate (SJA) for a new post-trial recommendation and to a convening authority for a new action because the acting SJA had erroneously advised the convening authority that he could either defer or waive forfeitures.  United States v. Finklea, ARMY 20020927 (Army Ct. Crim. App. 26 Feb. 2003) (unpub.).  In fact, the convening authority could have deferred forfeitures until initial action and then he could have waived automatic forfeitures for an additional six months after initial action.  See UCMJ arts. 57(a)(2) and 58b(b).  In Finklea we also stated, “The convening authority’s retroactive waiver of forfeitures, which overlapped the same time period as the forfeitures’ deferral, demonstrates a colorable showing of possible prejudice.  A convening authority cannot retroactively waive previously deferred forfeitures because once deferred, there are no forfeitures to waive.”  ARMY 20020927 at 3 (citations omitted).

On 5 June 2003, the convening authority reduced the period of confinement to twenty-four months, but otherwise approved the sentence as adjudged.  The convening authority deferred the automatic forfeiture of pay and allowances required by Article 58b, UCMJ, effective 4 September 2002 until 24 October 2002.  The convening authority waived the automatic forfeiture of pay and allowances for 228 days (from 4 September 2002 until 4 January 2003, and from 5 June 2003 until 19 September 2003).  The record has been returned to this court for further review in accordance with Article 66, UCMJ.  The case was again submitted on its merits.

We review the decision of the convening authority acting on the deferment request for abuse of discretion.  Rule for Courts-Martial 1101(c)(3); see United States v. Key, 57 M.J. 246, 248 (C.A.A.F. 2002).
The convening authority’s waiver and deferment of automatic forfeitures are flawed in two ways.  First, waiver of forfeiture of pay and allowances by the convening authority is “for a period not to exceed six months.”  UCMJ art. 58b(b).  Second, the convening authority’s waiver and deferment of forfeitures overlapped.  If the convening authority intended to retroactively and implicitly defer forfeiture of pay and allowances, he did not provide his rationale for doing so.  See United States v. Zimmer, 56 M.J. 869, 873 (Army Ct. Crim. App. 2002) (“When a convening authority acts on an accused’s request for deferment of all or part of an adjudged sentence, the action . . . must include the reasons upon which [it] is based.”).  We conclude under the facts of this case, and in the interest of judicial economy, that the convening authority’s initial approval of the deferment of forfeitures from 4 September 2002 until 24 October 2002 (52 days) remains in effect, and the waiver of forfeitures from 4 September 2002 until 24 October 2002 is a nullity.
The automatic forfeiture of pay and allowances is waived from 25 October 2002 until 4 January 2003 (72 days), and from 5 June 2003 until 19 September 2003 (106 days).

The findings of guilty and the sentence are affirmed.

Judge BARTO and Judge SCHENCK concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

* Unless deferred, appellant’s adjudged reduction to Private E1 and his automatic forfeiture of all pay and allowances would have been effective fourteen days after his sentence was adjudged (on 4 September 2002) because he was in confinement.  See UCMJ arts. 57(a)(1) and 58b(a)(1).
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