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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of attempted larceny, violating a lawful general regulation, damaging private property, larceny, and false swearing, in violation of Articles 80, 92, 109, 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 892, 909, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to confinement for eight months, reduction to Private E1, forfeiture of all pay and allowances, and a bad-conduct discharge.  


In this Article 66, UCMJ, appeal, the appellant claims that his guilty plea to Charge I and its Specification was improvident.  We agree.

The charged offenses stem from the appellant aiding and abetting two civilian friends in stealing various items from Jeep Wranglers parked on Fort Bragg.  While attempting the second of two such larcenies, the appellant and his friends were interrupted by several soldiers who observed the attempted theft.  The military police arrived on the scene and searched the appellant's car.  In addition to proceeds from the first larceny, they found a "Katana sword" in the front passenger compartment.  The possession of this Katana sword is the basis for the Specification of Charge I, alleging a violation of paragraph 8 of Fort Bragg Regulation 190-12 by wrongfully concealing and having in his possession a fixed blade knife with a cutting edge in excess of two and one-half inches. 

The stipulation of fact describes the Katana sword as having a blade over seven inches long.  During the providence inquiry, the appellant indicated it was a ceremonial sword he had received as a gift from his father.  There is no picture or further description of the sword in the record of trial.  The appellant, who had taken martial arts training for several years, stated that he had just brought the sword on post.  He intended to mount the sword in a display case but had not yet done so at the time of his apprehension.  

There are four possible ways the appellant's possession of the Katana sword could violate Fort Bragg Regulation 190-12:  (1) if it were a fixed blade knife with a cutting edge in excess of two and one-half inches long and not carried openly (para. 8a(1)); (2) if it were a samurai sword (para. 8a(5)); (3) if it were a concealed but "readily accessible weapon in a vehicle" (para. 8b(3)); or (4) if it were a decorative or ceremonial sword used as a cutting instrument (para. 9f).  However, the providence inquiry failed to establish that the appellant violated any of these provisions. 

Both the stipulation of fact and the providence inquiry established that the cutting blade of the sword was in excess of two and one-half inches.  The threshold question is whether the Katana sword is a "knife" at all.  The stipulation of fact refers to it as a sword, as did the appellant during the providence inquiry.  The specification alleged possession of a knife.  Assuming for the moment that possession of a sword with a cutting edge in excess of two and one-half inches falls within the ambit of the regulatory prohibition, we must determine if the "except when carried openly" exception applies.(  

Neither the providence inquiry nor the stipulation of fact established that the sword was concealed, as alleged in the specification.  The military judge and the appellant discussed the sword's location in the following colloquy:

MJ: Where was the sword being carried?

ACC: In my car, Your Honor. 

MJ: Where in your car?

ACC:  In the pass--right on the side of the passenger seat, Your Honor.

MJ:  On the passenger's seat?

ACC:  Yes, your Honor, on the passenger seat in the 

con----

MJ:  If I understood you right, you said you didn't have it in a display case or anything like that; is that right?

ACC:  Correct, Your Honor.

MJ:  So it was just laying there, open in the car; is that right?

ACC:  Yes, Your Honor.  It was not in a case, Your Honor.

While the appellant may have intended to say that the sword was in the console of the car, thus establishing that the sword was concealed, the military judge cut him off to ask about the display case.  The only information about where the sword was located in the car comes from the inquiry set forth above.  We conclude, based on the record, that the appellant carried the Katana sword openly.

Since the Fort Bragg regulation does not prohibit openly carrying a fixed blade knife with a cutting edge in excess of two and one-half inches long, we cannot find the appellant's plea provident to a violation of paragraph 8a(1).  

Paragraph 8b(3) of Fort Bragg Regulation 190-12 prohibits the concealing of "any readily accessible weapon in a vehicle."  We have considered whether the appellant's guilty plea could be sustained as a violation of this provision of the regulation.  Since there is no definition of "concealed" in Fort Bragg Regulation 190-12, we give the term its plain meaning, and conclude that a sword lying on the passenger's seat is not concealed.  See also Dep't of Army, Pam. 27-9, Legal Services:  Military Judges' Benchbook, para. 3-112-1d (30 Sep. 1996) (defining concealed as "intentionally covered or kept from sight").  While the sword may have been "readily accessible" in the appellant's vehicle, we conclude that it was not concealed.  Thus, we cannot find the appellant's plea to be provident to a violation of paragraph 8b(3) either.  

The regulation also prohibits "samurai" swords, which are not further defined.  We have nothing in the record before us suggesting that a "Katana sword" is the equivalent of a samurai sword.  Therefore, we cannot find the appellant's plea to be provident to a violation of paragraph 8a(5).  

Even if the appellant's sword were considered a samurai sword, the poor drafting of paragraph 9f's exception would prevent us from finding the appellant's plea provident.  The exception does not, as the military judge and the parties to the trial seemed to believe, require that a sword be in a display case in order to be carried lawfully.  Rather, the regulatory provision focuses on the purpose for which the sword is carried.  There is nothing in the providence inquiry or the stipulation of fact to suggest that the sword was being carried for use as a cutting instrument, which is all that paragraph 9f prohibits. 

While the factual predicate for a guilty plea need only be "minimally sufficient" for us to sustain it on appeal, we are not convinced that this plea meets that threshold.  See United States v. Bates, 40 M.J. 362 (C.M.A. 1994).  We hold that neither the stipulation of fact nor the facts admitted by the appellant during the providence inquiry adequately support the appellant's plea of guilty to Charge I and its Specification.

The finding of guilty of Charge I and its Specification is set aside and, in the interest of judicial economy, Charge I and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles set forth in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms the sentence. 


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( Although the specification alleges a violation of "paragraph 8, Fort Bragg Regulation 190-12," the language of the specification makes it clear that the government charged a violation of paragraph 8a(1) which prohibits possession of a fixed blade knife in excess of two and one-half inches, except when carried openly.
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