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MEMORANDUM OPINION
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CLEVENGER, Judge:

A special court-martial composed of a military judge alone convicted appellant, in accordance with his pleas, of absence without leave (AWOL) from his unit (two specifications), failure to go to his appointed place of duty (four specifi-cations), and wrongful use of marijuana, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The judge imposed a sentence of a bad-conduct discharge, confinement for seventy-two days, forfeiture of $700.00 pay per month for three months, and reduction to the grade of Private E1.  The convening authority reduced the period of confinement to fifty-seven days but otherwise approved the sentence as adjudged.  The case was submitted to the court on its merits for review under Article 66(c), UCMJ.

We conclude that the conviction of Specification 2 of Charge I, a violation of Article 86, UCMJ, for AWOL from his unit, alleged as “E Company, [1st Battalion], 187th Infantry” Regiment, between 22 April 2002 and 25 April 2002, should not be affirmed.  The stipulation of fact recites that during April of 2002 appellant was assigned to A Company—not E Company—of the 1st Battalion, 187th Infantry Regiment, 101st Airborne Division (Air Assault) at Fort Campbell, Kentucky, and that he had absented himself from his place of duty—not his unit.  During the providence inquiry, appellant told the military judge that at some point after he had returned from his first period of AWOL from A Company in early March 2002, he had been transferred to E Company.  He also told the military judge that he was assigned to A Company when he went AWOL on 22 April 2002.  Furthermore, that between 22 and 25 April, he had been in his barracks room, except when he left to eat or went out in the evenings, and he had missed the daily formations during this period because he “didn’t feel like” going.  Appellant never admitted to being absent from his unit between 22 and 25 April 2002.  But, appellant did admit to being absent from his place of duty on several occasions by missing unspecified formations.  Nevertheless, the military judge convicted appellant of absence from his unit, E Company, as charged.

The government might invoke the doctrine of “casual presence” and argue appellant’s behavior still amounted to AWOL from some unit even though he was at his unit’s barracks during this period of time.  See United States v. Vaughn, 36 M.J. 645, 648 (A.C.M.R. 1992); but see United States v. Coleman, 34 M.J. 1020, 1022 (A.C.M.R. 1992).  Or, government counsel might argue that a lesser included offense of failure to repair could be sustained.  See, e.g., United States v. Felty, 12 M.J. 438 (C.M.A. 1982).  In our view, however, the sketchy, summarizing providence inquiry is insufficient to provide a factual basis for “casual presence” or for the specific location of the formations at issue in the period 22-25 April.  See United States v. Sturkey, 50 C.M.R. 110, 111 (A.C.M.R. 1975).  Moreover, we conclude that the military judge erred by not clarifying the factual inconsistency between the stipulation of fact and appellant’s sworn answers during the providence inquiry concerning both his unit of assignment and his absence therefrom.  See, e.g., United States v. Davenport, 9 M.J. 364, 366-67 (C.M.A. 1980). 

Accordingly, the finding of guilty as to Specification 2 of Charge I is set aside and that Specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), this court affirms the sentence.

Senior Judge CHAPMAN and Judge CARTER concur.
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