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MEMORANDUM OPINION UPON RECONSIDERATION 

--------------------------------------------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

JOHNSON, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted possession of child pornography, conduct unbecoming an officer and a gentleman, and obstruction of justice, in violation of Articles 80, 133, and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. § 880, 933, and 934.  The convening authority approved the adjudged sentence of confinement for two years and six months, forfeiture of all pay and allowances, and dismissal from the service.  This case is before us for review under Article 66, UCMJ.  
Appellant contends his conviction and sentence should be set aside because of the following errors: 

I.  WHETHER THE APPELLANT’S GUILTY PLEA TO ATTEMPTING TO POSSESS CHILD PORNOGRAPHY WAS IMPROVIDENT WHEN HE NO LONGER POSSESSED THE SPECIFIC INTENT TO COMMIT THE OFFENSE AND REFUSED DELIVERY OF THE CHILD PORNOGRAPHY.
II.  WHETHER THE MILITARY JUDGE ABUSED HIS DISCRETION IN ACCEPTING APPELLANT’S GUILTY PLEA TO OBSTRUCTION OF JUSTICE WHERE THERE WAS NOT AN ADEQUATE FACTUAL BASIS BECAUSE THE RECORD AS A WHOLE DEMONSTRATED THAT APPELLANT ERASED FILES FROM HIS COMPUTER IN ORDER TO AVOID THE DETECTION OF HIS ATTEMPTED OFFENSES AND WHERE THERE WAS AN ERROR IN LAW.
III.  WHETHER APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL WHEN HIS COUNSEL FAILED TO INVESTIGATE AND ADVISE APPELLANT OF THE AFFIRMATIVE DEFENSE OF ABANDONMENT.
IV. WHETHER APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL WHEN HIS ATTORNEYS FAILED TO ADEQUATELY INVESTIGATE AND INTRODUCE EVIDENCE OF VALUE IN EXTENUATION AND MITIGATION AND FAILED TO CALL ANY WITNESSES, OTHER THAN THE INVESTIGATOR, DURING PRESENTENCING.
Assignments of Error III and IV merit discussion, but no relief, and we affirm the findings and sentence.
I. 
BACKGROUND
A. Law Enforcement Investigation and Guilty Plea

The stipulation of fact and its enclosures, as well as the providency inquiry, indicate the following:  Appellant, a fourth-year cadet at the United States Military Academy at West Point, began corresponding in March 2007 via email with an individual whom he believed to be a child pornography trafficker, but who was in fact a United States Postal Inspector conducting an undercover operation.  The inspector used the alias “Zack Billingsworth” [hereinafter “ZB”] and a rather indiscrete email address, “unklehorny@keptprivate.com.”  Following an email from ZB to appellant on 14 March 2007, there was no further email traffic until appellant re-initiated contact by emailing ZB on 5 May 2007.  At that time, appellant wrote, “can I get the list of ur [sic] videos again?  along with the length of them and prices.  I plan on placin [sic] an order soon.”
Over the course of their email correspondence, appellant expressed a desire to meet “others with the same interest” and stated, “I really have no idea how to start.  My only experience comes from p2p stuff.”
  Appellant and ZB also discussed the purchase and trade of child pornography, and ultimately appellant agreed to purchase nine DVDs with such titles as “Doctor’s Appointment,” “Lesbian Lolitas,” “Little Girl,”  “Brother & Sister,” “Pre-Teen Girls Album,” and “Sweet Niece,” among others.
  Appellant mailed a money order to ZB as advance payment for these DVDs.  

Appellant, cognizant that his attempted purchase of child pornography was illegal, arranged for the videos to be delivered to his unwitting West Point roommate’s mailbox.  Furthermore, appellant used the initials “JB”—his roommate’s initials—to sign his emails to ZB.  Appellant had access to his roommate’s mailbox key and knew the mailbox number.  Appellant concocted and executed this scheme without the knowledge and permission of his roommate.  
On 21 May 2007, believing his child pornography DVDs had arrived, appellant accessed JB’s mailbox, retrieved a package pickup slip, and attempted to present the slip to the on-duty postal clerk.  Appellant, however, became suspicious when the package was larger than the one he requested, and when he observed an unknown individual inside the post office whom he “suspected to be some type of law enforcement.”  Now realizing he was under investigation, appellant declined receipt of the package and left the post office.  Appellant immediately returned to his room and employed “Evidence Eliminator” and “Eraser” software and deleted the email traffic between him and ZB.  During this time, for approximately ten hours, appellant remained incommunicado as appellant’s commanding officer and law enforcement officers attempted to call his cellular telephone.

During the guilty plea colloquy, appellant indicated he had “second thoughts” in the days leading up to his ill-fated mailroom visit.  Nonetheless, appellant admitted he “would’ve taken possession of the package” had its size and the presence of an unknown person nearby not aroused his suspicions.  For each of the offenses to which he was pleading guilty, appellant’s defense counsel specifically disclaimed all defenses, as did appellant in his signed stipulation of fact.  Later during his plea, appellant reiterated his desire to plead guilty, indicated his satisfaction with his defense counsel, and answered “yes” when the military judge asked whether appellant had “fully consulted with them, and received the full benefit of their services?”

During the sentencing phase, the military judge asked appellant’s civilian counsel about the decision not to present any character witnesses on appellant’s behalf.  Civilian defense counsel responded, “We are comfortable with the decision.  It was not the result of laziness or oversight on our part.”  Additionally, appellant stated he was satisfied with the letters his supporters had submitted on his behalf, and he was “fully comfortable” he had presented all the evidence he wished the court to consider.  Appellant’s sentencing evidence included letters from his father, brother, and former martial arts instructor.  He also presented letters of recommendation for admission to West Point, his West Point records, and various documentary evidence of his awards and achievements, including his record as an enlisted soldier prior to entering West Point.  
During appellant’s sentencing case, defense counsel and appellant discussed with the military judge their decision to withdraw Defense Exhibit (DE) I, a letter from one of appellant’s supporters, who signed his letter “Head, Department of Behavioral Sciences, Arkansas Tech University.”  The letter stated appellant’s family had a history of mental illness and that appellant suffered from alcoholism and depression.  Under questioning from the military judge, defense counsel affirmed he had fully investigated “potential mental responsibility issues.”  On the record, defense counsel stated, “We’ve taken appropriate steps, both with our client, and through other means, to make sure he is competent to stand trial.  We are comfortable with where we stand today on that issue, and also on the alcohol issues that were touched upon.”  In a subsequent colloquy with the military judge, appellant specifically disclaimed a mental responsibility defense.  Appellant then made an unsworn statement in writing.
B. Allegations of Ineffective Assistance of Counsel

This court granted motions to attach two affidavits from appellant and one affidavit from appellant’s father.  This court also granted the government’s motion to attach an affidavit from civilian defense counsel.  Appellant and his father, through their affidavits, allege civilian defense counsel was ineffective primarily for: 1) failing to investigate and advise appellant of the affirmative defense of abandonment; and 2) failing to investigate and present an adequate sentencing case.  Additionally, while not raised in the assignments of error in appellant’s brief, these affidavits raise additional claims that civilian defense counsel were ineffective.  These affidavits, as well as civilian defense counsel’s responsive affidavit, are discussed below.  
II. 
LAW AND DISCUSSION

“In order to prevail on a claim of ineffective assistance of counsel, an appellant must demonstrate both (1) that his counsel’s performance was deficient, and (2) that this deficiency resulted in prejudice.” United States v. Green, 68 M.J. 360, 361 (C.A.A.F. 2010) (citing Strickland v. Washington, 466 U.S. 668, 687 (1984)).  This Strickland test for ineffective assistance of counsel applies to all phases of the court-martial, including guilty plea and sentencing proceedings.  United States v. Alves, 53 M.J. 286, 289 (C.A.A.F. 2000).  There is a strong presumption of competence for counsel, and an appellant must meet this two-part test to overcome that presumption.  United States v. Perez, 64 M.J. 239, 243 (C.A.A.F. 2006).  “[W]e apply a de novo standard of review to the ultimate determination of whether an appellant received ineffective assistance of counsel and whether there was prejudice.”  United States v. Paxton, 64 M.J. 484, 498 (C.A.A.F. 2007).  

In United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991), our superior court identified three questions for determining whether an appellant has shown his defense counsel to have been ineffective.  The first question under Polk is: “Are the allegations made by appellant true; and, if they are, is there a reasonable explanation for counsel’s actions in the defense of the case?”  Id.  The second question under Polk is: “[D]id the level of advocacy ‘fall[] measurably below the performance . . . [ordinarily expected] of fallible lawyers’”?  Id.  (citing United States v. DiCupe, 21 M.J. 440, 442 (C.M.A. 1986), cert. denied, 479 U.S. 826 (1986)).  Third, we ask whether, but for counsel’s errors, there is a reasonable probability the finder of fact would have had a reasonable doubt.  Id.  In considering the quality of advocacy, “we do not scrutinize each and every movement or statement of counsel,” but instead must look at the overall performance of counsel throughout the proceedings.  United States v. Murphy, 50 M.J. 4, 8 (C.A.A.F. 1998).


Appellant’s allegations of ineffective assistance of counsel primarily concern Assignments of Error III (failure to investigate and advise appellant concerning the abandonment defense) and IV (deficient sentencing case), though appellant’s submitted affidavits contain a variety of additional statements that explicitly or implicitly allege ineffective assistance of counsel.  In this case, for the reasons given below, we conclude counsel’s performance was not deficient.

A. Failure to Investigate and Advise on an Abandonment Defense
1. Allegations

Concerning the abandonment defense, appellant avers in Defense Appellate Exhibit (DAE) A that “well before the sting operation, I had a change of heart and no longer wanted the child pornography.  I had intended to send the undercover postal inspector an email telling him not to ship the pornography and to keep the money.  Before I could send the email he sent me an email stating the items had been shipped.” Concerning the operation at the post office, appellant alleges, “I was trying not to get caught.  I did not want the pornography and I did not want my roommate to get in trouble.  I simply wanted to abandon any efforts to obtain the pornography.”  Appellant states his “attorneys never discussed with me the defense of voluntary abandonment.  If he had informed me of that affirmative defense, I would have insisted on going to trial.”  

Civilian defense counsel responds in Government Appellate Exhibit (GAE) 1 that he and his law partner “identified the possibility of using both entrapment and voluntary abandonment as defenses at trial.  We discussed these defenses on several occasions with Cadet Martin.”  Appellant’s civilian defense counsel states appellant informed civilian defense counsel he took several additional steps to “destroy and/or dispose of evidence.”  This evidence included portable media containing child pornography as well as medication for which appellant had no prescription.  Appellant’s civilian defense counsel avers, “per Cadet Martin’s explanation to us and his guilty plea, he noticed someone who appeared to be law enforcement at the office, and this was the reason he abandoned the plan.” 
Appellant’s civilian defense counsel also states that he “explained the weaknesses of the voluntary abandonment defense” and that appellant agreed.  The civilian defense counsel also asserts appellant’s actions after he left the post office, including destroying the portable media, not only supported the obstruction of justice charge, but were further evidence of consciousness of guilt with respect to the attempt itself to obtain child pornography.

In DAE B, appellant claims once again his civilian defense counsel never discussed abandonment and “he did not discuss [any] defenses or alternatives to accepting the plea deal.”  Appellant also reiterates, “[h]ad I been informed that the defenses existed, I would have gone to trial.”  Appellant denied having told civilian defense counsel he had destroyed other portable media containing child pornography.  Instead, he claims these were personal files.  
In DAE C, appellant’s father states he hired civilian defense counsel and was present at some of the “pre-trial conferences” with his son and civilian defense counsel. Appellant’s father claims civilian defense counsel never discussed possible defenses that could be used should the case go to trial.
2. Discussion
Abandonment is “a defense to an attempt offense that the person voluntarily and completely abandoned the intended crime, solely because of the person's own sense that it was wrong, prior to the completion of the crime.”  United States v. Thornsbury, 59 M.J. 767, 771 (Army Ct. Crim. App. 2004) (quoting the Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM, 2000], Part IV, para. 4c(4)).  See also Manual for Courts-Martial, United States (2008 ed.) [hereinafter MCM, 2008] (same).  “The voluntary abandonment defense is not allowed if . . . the person feared detection or apprehension.”  MCM, 2008, Part IV, para. 4c(4).  In the present case, the presence of an unknown individual, whom appellant presciently suspected to be law enforcement, and the unexpected size of the mailroom package were the sina qua non that spooked appellant into fleeing the scene.  See, e.g., United States v. Rios, 33 M.J. 436 (C.M.A. 1991) (finding abandonment unavailable because appellant’s failure to complete a robbery after the restaurant manager fled to the counter area and called the police were  “circumstances, not present . . . at the inception of the” attempt, which he had not “anticipated.”) (citations omitted).  Appellant’s own statements in his providency inquiry (as well as the evidence he did not answer repeated calls to his cell phone) make clear he left the scene fearful he had been the subject of a sting operation.  

With respect to whether an abandonment defense was investigated and discussed with appellant, appellant’s sworn statements and that of his father are in conflict with GAE 1.  We cannot resolve a disagreement in post-trial sworn statements on appeal.  Our superior court has emphasized that “a Court of Criminal Appeals’ factfinding authority under Article 66(c) does not extend to deciding disputed questions of fact pertaining to a post-trial claim, solely or in part on the basis of conflicting affidavits submitted by the parties.”  United States v. Fagan, 59 M.J. 238, 242 (C.A.A.F. 2004).
In this case, however, our inability to settle the disagreement does not require us to remand the case for an evidentiary hearing under United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  In United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997), our superior court announced six principles for determining whether a factfinding DuBay hearing is required.  Under the first of these principles, “if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor, the claim may be rejected on that basis.”  Id.  This first principle applies to the present case.  Even if every fact alleged in appellant’s and appellant’s father’s statements are true concerning abandonment, the statements would not suffice to show ineffective assistance of counsel.
Particularly illuminative is appellant’s conduct leading up to his fateful visit to the post office.  On 17 May 2007, four days before the controlled delivery, appellant and ZB exchanged a series of emails.  Appellant emailed ZB asking that ZB give his order “high priority” and that he send it via “express mail.”  When ZB responded he would send the child pornography via “priority mail,” appellant responded in part, “Awesome, sounds great!  Keep me updated if you get anymore vids [sic], or know some other trusted people to get some from . . . If you ever want to chat or trade anything over instant messenger lemme know.”  In this same email, appellant’s final email to ZB, appellant mentioned a website (as a potential source of child pornography) that sold videos.  Appellant, however, indicated he was “skeptical” because the site accepted credit cards, he was concerned such orders could be “tracked,” and he was “paranoid” about “big brother.”  Appellant once again signed this email with his unknowing roommate’s initials.
Even if appellant would have requested, as his affidavit indicates, an abandonment defense strategy, it would not have been successful for him in light of the above.  Abandonment is a feasible defense for the accused who changes course on his own conscious-fueled volition.  Appellant admitted on the record that his actions—contacting “unklehorny,” obtaining a money order, and mailing it—“were more than a mere preparatory step to possess child pornography.”  See United States v. Goff, 5 M.J. 817 (A.C.M.R. 1978) (upholding attempt conviction when appellant took cash from a CID informant and traveled to a local drug house, but failed to actually obtain heroin because the resident dealer declined to sell because she had been recently arrested).  These facts, along with appellant’s providence inquiry, indicate that but for appellant’s fear of detection, he would have picked up the package of child pornographic materials.  As our superior court held in United States v. Schoof, 37 M.J. 96, 103 (C.M.A. 1993) (citations omitted),

Quite simply, where an accused pleads guilty and during the providence inquiry admits that he went beyond mere preparation and points to a particular action that satisfies himself on this point, it is neither legally nor logically well-founded to say that actions that may be ambiguous on this point fall short of the line ‘as a matter of law’ so as to be substantially inconsistent with the guilty plea.



See also United States v. Smith, 50 M.J. 380, 383 (C.A.A.F. 1999) (citing and quoting Schoof).  Counsel’s decision not to mount an abandonment defense was therefore reasonable and not ineffective. 
  
The second question under Polk is: “[D]id the level of advocacy ‘fall[] measurably below the performance . . . [ordinarily expected] of fallible lawyers’”? 32 M.J. at 153 (citing United States v. DiCupe, 21 M.J. 440, 442 (C.M.A. 1986), cert. denied, 479 U.S. 826 (1986)).  In considering the quality of advocacy, “we do not scrutinize each and every movement or statement of counsel,” but instead must look at the overall performance of counsel throughout the proceedings.  United States v. Murphy, 50 M.J. 4, 8 (C.A.A.F. 1998).  For the same reasons above, we find the level of advocacy with respect to abandonment was not ineffective; abandonment was simply not an available defense for appellant.
B. Failure to Investigate and Present an Adequate Sentencing Case

1. Allegations

Appellant claims both directly and indirectly that his case in extenuation and mitigation was inadequate.  Appellant avers he told his civilian defense counsel he had been “sexually victimized by a family friend as a child” and about “my mental health, my history of depression, and my medications” and “that I had been hearing the voice of a little kid.”  Appellant states he provided his civilian defense counsel “with a list of about 20 character witnesses.  I was told none of them wanted to testify.”
  Appellant alleges he wished his father to testify, but that his attorneys “did not want my father to testify and did not explain why.”

Relative to the sentencing case, the civilian defense counsel’s affidavit responds there was additional evidence from the investigation that appellant had “engaged in sexual conversations with at least two 16-year-old females from his home state via ‘instant messaging,’” and “that he likely traded videos and/or pictures with at least one of these females.  The conversations with this same female were of a graphic and sexual nature, and gave the impression that Cadet Martin intended to engage in a sexual relationship with her when he returned from West Point for the break that year.”

The civilian defense counsel avers those on appellant’s proposed witness list “indicated they either did not remember Cadet Martin well enough to provide favorable information or that they did not want to testify in light of the charged offenses.”  The civilian defense counsel also maintains such witnesses would be subject to cross-examination regarding appellant’s “predatory conduct” surrounding the 16-year old girls.

Concerning appellant’s alleged depression and alcoholism, the civilian defense counsel claims “his mental health was discussed in detail throughout the case” and that counsel “ensured that he was of sound mind at each critical juncture.”  The civilian defense counsel states he also spoke to appellant’s mental health providers and that “they told me it would be a ‘bad idea’ to have them testify at trial” as appellant “was removed from alcohol treatment due to lack of participation, and his mental health provider had no credible information other than self-reporting upon which to base any favorable testimony.”  The civilian defense counsel maintains he discussed “alcoholic blackouts” with appellant and appellant’s father as possible mitigating evidence or to negate criminal intent.  Given, however, the “coherent communication” of the emails, “the high level of planning and deceit involved in the scheme,” and considering appellant had continued to perform “all of his military and academic duties during the time frame,” the civilian defense counsel concluded such a defense would not be successful.  According to civilian defense counsel, appellant agreed with these conclusions.  Moreover, says civilian defense counsel, “It is important to note that throughout these plea negotiations and discussions, Cadet Martin seemed to be completely on board with the strategy and it was his father who was presenting these ideas.”

With respect to appellant’s father, the civilian defense counsel says “we made a conscious decision not to have him testify.  We discussed this with Cadet Martin and he agreed at the time.  Mr. Martin had shown himself to be uncontrollable and we were extremely concerned with what he might say on the witness stand.”  The civilian defense counsel states appellant’s father’s “statements regarding the government’s role in and culpability for Cadet Martin’s crimes would not have been well received by any fact-finder.”   This, combined with the father’s knowledge of appellant’s “predatory conduct towards minors” made his testifying of “marginal benefit” and of “high risk.”

2. Discussion
Appellant’s counsel were not ineffective during sentencing under Strickland and Polk, supra.  During the sentencing phase of appellant’s guilty plea, appellant answered affirmatively when the military judge inquired whether appellant was “fully comfortable” he had “presented all the evidence” he wished the court to consider.  Moreover, appellant has failed to overcome a presumption of competence, much less demonstrate any prejudice from counsel’s sentencing case strategy.  Appellant states in his affidavit he provided a list of about twenty sentencing witnesses, including former roommates who would “provide testimony with respect to my behaviors and depressive episodes.”  Appellant, however, “has not provided any specificity as to what those witnesses would have said if they had been called to testify at trial.”  See Perez, 64 M.J. at 244 (finding no ineffectiveness and no prejudice because appellant failed to provide specificity).  See also United States v. Moulton, 47 M.J. 227, 229 (C.A.A.F. 1997) (finding appellant’s allegation he requested witnesses testify about his “dating habits” lacked specificity, and counsel therefore was not ineffective). 
By limiting live witness testimony to the postal investigator, civilian defense counsel ensured none of appellant’s uncharged misconduct (which appellant does not rebut) would be used in aggravation.  Government evidence in the Article 32 investigation, for example, indicated appellant had been investigated for soliciting, sending, and receiving “photographs of an unknown nature from females under the age of 18, and also sent video images of himself.”  Civilian defense counsel correctly points out in his affidavit that this uncharged misconduct provided the government additional serious aggravation evidence in any government cross-examination of defense sentencing witnesses, including appellant’s father.  
Finally, civilian defense counsel provided effective assistance with a comprehensive set of exhibits in excess of 150 pages, including letters of support and a “Good Soldier” book.
  Counsel negotiated a pretrial agreement limiting confinement to two years and six months, well below the maximum sixteen years of confinement for the specifications to which appellant pled guilty.  The terms of the agreement allowed him to plead not guilty to (and ultimately have dismissed) three additional specifications, thus further limiting his punitive exposure.
  Defense Exhibit C was admitted to inform the court of the serious injuries appellant’s brother suffered during a hazing incident at Tulane University.  During sentencing arguments, counsel drew attention to appellant’s selection for the Green-to-Gold program for transition from the enlisted ranks to a seat at West Point.  Counsel also reminded the military judge, in an effort to limit his sentence, that a dismissal alone would mean appellant would still be liable for repaying the cost of his education to the United States government.  Under this “wholistic” assessment, appellant’s civilian defense counsel were not ineffective.  See Murphy, 50 M.J. at 8.
C. Additional Allegations of Ineffective Assistance of Counsel
In addition to the principal allegations of ineffectiveness above, appellant also alleges defense counsel were deficient in other ways.
First, appellant’s submissions raise questions concerning mental competency.  On the record, during the sentencing phase (as we noted above following the withdrawal of DE I), defense counsel stated, “We’ve taken appropriate steps, both with our client, and through other means, to make sure he is competent to stand trial.  We are comfortable with where we stand today on that issue, and also on the alcohol issues that were touched upon.”  In a subsequent colloquy with the military judge, appellant specifically disclaimed a mental responsibility defense.  The facts simply do not support appellant’s implied allegations of ineffective assistance in this area.

Second, appellant asserts in DAE A he felt pressured to take the offer to plead guilty because of the maximum potential sentence.  He then states in DAE B he “felt” defense counsel was prejudiced against him and “wanted” him to receive confinement because defense counsel had a daughter around the age of the girls in the videos appellant ordered.  Appellant and appellant’s father also imply defense counsel’s communications with appellant before his guilty plea were sporadic.  Appellant’s father also claims appellant “inquired about changing his plea” on the Sunday before the trial.  According to appellant’s father, civilian defense counsel 

 . . .told us it was too late and the documents were submitted.  He said the guilty plea could not be undone.  I then told him we wanted a new attorney, and he told us that we could not get an attorney now, and that the decision to plead guilty had been made.  He told me that if I was unhappy with his representation then I should appeal with a claim of ineffective assistance of counsel.  He told me this prior to even going to trial.”

All of these allegations are belied by appellant’s in-court testimony.  During the colloquy with the military judge, appellant explicitly agreed on the record that no one forced him to plead guilty, that he had enough time and opportunity to discuss the case with his counsel, that he was satisfied with defense counsel’s advice, and that he entered the agreement of his own free will.  
Finally, appellant states in DAE A, “I told my attorneys I did not believe I was guilty of the obstruction of justice charge.”  To the extent this statement implies defense counsel was ineffective with respect to appellant’s ultimate decision to plead guilty to this charge, “This is a guilty-plea case and [appellant] may not use his post-trial affidavit or anyone else’s to contradict his guilty plea and his sworn admissions of the facts supporting them.”  Ginn, 47 M.J. at 248 (citing United States v. Wilson, 44 M.J. 223 (1996)).

III. 
DECISION

Because we find appellant has failed to overcome the presumption of competence and demonstrate civilian defense counsel was ineffective, we need not assess prejudice under Polk’s third prong.  Our review of the entire record fully satisfies us that appellant received a thoroughly effective defense.
On reconsideration of the entire record, including the affidavits submitted by both sides, we hold the findings of guilty and the sentence as approved by the convening authority correct in law and fact.  We find his remaining assignments of error without merit.  Accordingly, the findings of guilty and the sentence are 
AFFIRMED.

Judge BAIME and Judge BURTON concur.







FOR THE COURT:
MALCOLM H. SQUIRES, JR.







Clerk of Court

�  “P2P” is a common abbreviation for “peer-to-peer” internet sharing networks in which individuals can trade electronic media such as movies and music.





�  A detailed description of each of these videos was provided by ZB in an email to appellant.  This email is discussed in the stipulation of fact and is attached as an enclosure to the stipulation in its entirety. The descriptions are graphic in nature, provide the age of the child participants, and are clear descriptions of child pornography.


� While we do not address Assignment of Error I in detail and find it without merit, we note Schoof’s and Smith’s applicability to appellant’s argument.  Not only was appellant provident, but his actions in refusing delivery are not dispositive with respect to the crime of attempted possession of child pornography given appellant’s guilty plea and his conduct before and during his visit to the post office.


�  Appellant also alleges in his affidavits that he asked his civilian defense counsel about an entrapment defense.  He avers his counsel said they would look into entrapment as a defense. To the extent appellant intends to raise the failure to pursue entrapment as ineffective assistance of counsel, we also find this without merit. Entrapment “is a defense that the criminal design or suggestion to commit the offense originated in the Government and the accused had no predisposition to commit the offense.”  United States v. Hall, 56 M.J. 432, 436 (C.A.A.F. 2002).  In the present case, counsel was not ineffective because the evidence is overwhelming that entrapment was inapplicable.  Appellant’s initiation of email contact with ZB with the question “wanna trade,” his ensuing candor via email that he already had an interest in child pornography, and the evidence of instant messaging with underaged girls would have precluded a successful entrapment defense.  Similarly, appellant’s expressed enthusiasm for the impending delivery further belies any notion appellant was entrapped.  As such, the civilian defense counsel’s decision not to pursue an entrapment defense, even if appellant inquired about it and heard nothing further, was reasonable and not ineffective.  Finally, appellant specifically disclaimed the entrapment defense on the record during the plea inquiry and in the Stipulation of Fact.  


� These proposed witnesses included four of appellant’s former roommates, including “JB,” whose mailbox appellant had used in his attempt to purchase child pornography.





� Government evidence in the Article 32 investigation indicated appellant had been investigated for soliciting, sending, and receiving “photographs of an unknown nature from females under the age of 18, and also sent video images of himself.”    Appellant rebuts neither the evidence itself nor defense counsel’s discussion of it in GAE 1.


�  With respect to the withdrawn exhibit (DE I) discussed above, appellant avers, “They did not discuss with me withdrawing the exhibit discussing my depression.  I wanted the military judge to understand my depression, family history of mental illness, and childhood sexual abuse.”  The record reflects a conscious decision by appellant and his counsel to withdraw the letter exhibit.  Appellant’s present-day claims do not establish ineffective assistance of counsel or otherwise have merit. 





�  The three specifications were 1) attempted trade of child pornography; 2) attempted possession of child pornography; and 3) violation of a lawful general order for accessing a website that contained or sold child pornography.
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