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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant consistent with his pleas, of sixteen specifications, all in violation of Article 134, Uniform Code of Military of Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  Specifically, the military judge found him guilty of indecent acts with a child (four specifications); indecent liberties with a child (two specifications); kidnapping (two specifications); knowing possession of child pornography transported in interstate commerce by any means including by computer or that was produced using materials shipped or transported in interstate or foreign commerce (four specifications);
 knowingly inducing a female under the age of twelve years into producing child pornography (two specifications);
 knowingly mailing, shipping or transporting child pornography in interstate or foreign commerce;
 and knowingly receiving child pornography transported in interstate or foreign commerce.
  Appellant was sentenced to dismissal from the service, confinement for ten years, and forfeiture of all pay and allowances.  The convening authority approved only so much of the sentence as provides for dismissal and confinement for ten years.  The convening authority ordered 145 days of confinement credit.  The case is before the court for review under Article 66, UCMJ.


Two issues merit discussion.  First, we disagree with appellate defense counsel that appellant’s guilty pleas were improvident to the two kidnapping specifications.  Second, we agree with the parties that appellant’s guilty pleas are partially improvident to Specifications 8, 9, and 11-13, of Additional Charge II because the military judge defined “child pornography” using terms that the Supreme Court determined were constitutionally overbroad.  See Ashcroft v. Free Speech Coalition, 535 U.S. 234, 258 (2002).  We agree with appellate government counsel that appellant’s pleas are nevertheless provident to a lesser-included offense because appellant admitted to the military judge during the plea inquiry that his conduct was prejudicial to good order and discipline or service discrediting under clauses 1 and 2 of Article 134, UCMJ.  Accordingly, we will modify the findings
 and reassess the sentence in our decretal paragraph.     

Standard of Proof
We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); and Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, “the military judge must either resolve the apparent inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)); see also Davenport, 9 M.J. at 367.  In our analysis of whether the providence inquiry contains facts inconsistent with the guilty plea, we accept the accused’s version of the facts “at face value.”  United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976).

Our superior court recently reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty.  
United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003) (citing United States v. Care, 18 U.S.C.M.A. 535, 541-42, 40 C.M.R. 247, 253-54 (1969)).  “Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331 (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  

Kidnapping
Appellant pleaded guilty to and was found guilty of kidnapping a seven-year- old and a nine-year-old child.  Appellate defense counsel assert in their brief at page 3, “the Military Judge failed to adequately determine that the victims were ‘inveigled’ as alleged in each kidnapping specification.”   The military judge defined “inveigle” to mean:

to lure, lead astray, or entice by false representations or other deceitful means.  For example, a person who entices another to ride in a car with a false promise to take the person to a certain destination has inveigled the passenger into the car.

This definition is taken verbatim from the Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Part  IV, para. 92c(1).
  See United States. v. Blocker, 32 M.J. 281, 285 (C.M.A. 1991).  Appellant said he understood this definition.       

Appellant told the military judge that he inveigled the children stating, “I asked if they wanted to go to the store with me, and we proceeded to go to the store.  But I had intended on as well as taking them to the store, to perhaps have them expose themselves, and further, perhaps getting visual depictions through the camera with them.”  After taking them to the post-exchange, appellant decided to take the children to Wal-Mart.  Approximately half way between Fort Rucker and Wal-Mart, appellant pulled off on a side road, about 300 yards, into a field with some high brush around it.  The children objected to stopping and asked to go home or to Wal-Mart.  Appellant then took nude pictures of the children in various sexual positions, exposed his penis and touched their vaginal and buttocks areas.  Appellant agreed that the children’s parents did not consent to the detour.    

The elements of kidnapping are as follows: 


(1) That the accused seized, confined, inveigled, decoyed, or carried away a certain person;

(2) That the accused then held such person against that person’s will;

(3) That the accused did so willfully and wrongfully; and

(4) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.
MCM, Part IV, para. 92b.
Our superior court has determined that the following factors are relevant to the asportation determination: 

a.  The occurrence of an unlawful seizure, confinement, inveigling, decoying, kidnapping, abduction or carrying away and a holding for a period.  Both elements must be present.
 
b.  The duration thereof.  Is it appreciable or de minimis? This determination is relative and turns on the established facts.
 
c.  Whether these actions occurred during the commission of a separate offense.
d.  The character of the separate offense in terms of whether the detention/asportation is inherent in the commission of that kind of offense, at the place where the victim is first encountered, without regard to the particular plan devised by the criminal to commit it. . . .
 
e.  Whether the asportation/detention exceeded that inherent in the separate offense and, in the circumstances, evinced a voluntary and distinct intention to move/detain the victim beyond that necessary to commit the separate offense at the place where the victim was first encountered. . . .
 
f.  The existence of any significant additional risk to the victim beyond that inherent in the commission of the separate offense at the place where the victim is first encountered. It is immaterial that the additional harm is not planned by the criminal or that it does not involve the commission of another offense. 

United States v. Seay, 60 M.J. 73, 80-81 (C.A.A.F. 2004) (citations omitted).  In the instant case, appellant said during the providence inquiry that he took and held two children against their will and the will of their parents, off-route to a location hidden from public view, where he sexually abused them.  The children “experienced an increased risk as a result of these acts, as [they were] less likely to find help in the secluded location to which [they were] driven.”  Id. at 81.  Furthermore, the children and their parents did not consent to appellant deviating from his direct route to the store to a secluded location where the sexual offenses occurred.  As such, we are satisfied that appellant’s guilty pleas were provident to both kidnapping specifications.  See id.; Blocker, 32 M.J. at 285-86 (affirming kidnapping conviction of an accused who drove a seventeen-year old, whom he had promised to drive home, off the road and 150-200 meters down a hiking path into a forest where he raped her).          

Child Pornography
The military judge advised appellant of the definition of child pornography under 18 U.S.C. § 2256(8)(A)-(D):

Child pornography means any visual depiction, including any photograph, film, video, picture, or . . . computer generated image or picture, whether made or produced or electronic, mechanical, or other means, of sexually explicit conduct where, (a) the product of such visual depiction involves the use of a minor engaging in sexually explicit conduct; or (b) such visual depiction is, or appears to be, a minor engaging in sexually explicit conduct; or (c) such visual depiction has been created, adapted, or modified to appear that an identifiable minor is engaging in sexually explicit conduct; or (d) such visual depiction is advertised, promoted, presented, described, or distributed in such a manner that conveys the impression that the material is or contains a visual depiction of a minor engaging in sexually explicit conduct.  (emphasis added).  
The Supreme Court subsequently struck down the italicized words.  See Free Speech Coalition, 535 U.S. at 258.  The military judge explained to appellant that an additional element applies to these specifications, that is, “that under the circumstances, [his] conduct was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.”  The military judge defined this element in detail, and in accordance with Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-60-2Ad (1 Apr. 2001).

Appellant said he had no questions and appellant admitted that his conduct as to all offenses was to the prejudice of good order and discipline in the armed forces and was of a nature to bring discredit upon the armed forces.  Appellant admitted possession on compact discs, ZIP disks,
 and computer hard drives of a total of “approximately 19,000 photographic and video image files of child pornography, including children of different ages engaged in sexually explicit conduct with adult males and females.”  Appellant collected these images over a period of approximately five years.  Appellant carried some of the images from North Carolina to Alabama when he was transferred from Fort Bragg to Fort Rucker.   

We are not permitted to affirm appellant’s guilty plea to violating the CPPA with respect to those offenses involving images of child pornography where appellant did not personally take the photographs because the trial judge used constitutionally overbroad provisions to define “child pornography.”  See United States v. Mason, 60 M.J. 15, 18 (C.A.A.F. 2004); United States v. O’Connor, 58 M.J. 450, 454 (C.A.A.F. 2003).  We are, however, permitted to affirm the lesser-included offense under clauses 1 or 2 of Article 134, UCMJ, because “the military judge openly explained” the additional element and appellant “affirmatively admit[ted] to the military judge that his conduct in doing so was both service-discrediting and to the prejudice of good order and discipline in the armed forces.”  Mason, 60 M.J. at 19.  
Appellant is a commissioned officer whose life was apparently dominated by his fixation on child pornography.  This preoccupation eventually led to his kidnapping a seven-year-old and a nine-year-old child.  Appellant exposed his penis to both children, and touched their vaginas and buttocks.  Appellant also photographed the children’s pubic areas.  “Under these circumstances, the distinction between ‘actual’ child pornography and ‘virtual’ child pornography [with respect to the images appellant did not personally generate by photographing the children he kidnapped] does not alter the character of [appellant’s] conduct as service discrediting or prejudicial to good order and discipline.”  Id. at 20.      

In conclusion, we hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to these five specifications involving child pornography.  See Prater, 32 M.J. at 436.  We will set aside the unsupported portions of Specifications 8, 9, and 11-13, of Additional Charge II in our decretal paragraph.
  
Conclusion
The remaining assignments of error are without merit.  
The court affirms only so much of the finding of guilty of Specification 8 of Additional Charge II as finds that appellant did, at or near Fort Bragg, North Carolina, or at some unknown location outside the State of Alabama, between on or about 15 December 1996 and on or about 15 August 2001, knowingly and unlawfully mail, ship, or transport child pornography in interstate commerce by some means, including computer, in violation of Article 134, UCMJ.   
The court affirms only so much of the finding of guilty of Specification 9 of Additional Charge II as finds that appellant did, at or near Fort Bragg, North Carolina, or at some unknown location outside the State of Alabama, between on or about 15 December 1996 and on or about 15 August 2001, knowingly and unlawfully receive child pornography, in violation of Article 134, UCMJ.  

The court affirms only so much of the finding of guilty of Specification 11 of Additional Charge II as finds that appellant did, at or near Enterprise, Alabama, on or about 6 September 2001, knowingly and unlawfully possess computer Compact Discs (CD-R or CD-RW format) containing several thousand photographic and movie images of child pornography, in violation of Article 134, UCMJ.  

The court affirms only so much of the finding of guilty of Specification 12 of Additional Charge II as finds that appellant did, at or near Enterprise, Alabama, on or about 6 September 2001, knowingly and unlawfully possess computer ZIP disks  containing several hundred photographic and movie images of child pornography, in violation of Article 134, UCMJ.  

The court affirms only so much of the finding of guilty of Specification 13 of Additional Charge II as finds that appellant did, at or near Enterprise, Alabama, on or about 6 September 2001, knowingly and unlawfully possess computer hard drives  containing several thousand photographic and movie images of child pornography, in violation of Article 134, UCMJ.  

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
Judge BARTO and Judge SCHENCK concur.
FOR THE COURT:

MALCOLM H. SQUIRES, JR.

Clerk of Court

� Appellant was convicted of Specification 10 of the Charge and Specifications 11-13 of Additional Charge II, all under clause 3 (crimes and offenses not capital) of Article 134, UCMJ, in violation of the Child Pornography Prevention Act (CPPA), 18 U.S.C. § 2252A(a)(5)(B).  The CPPA prohibits knowingly mailing, shipping or transporting, as well as the knowing receipt or possession of “any child pornography that has been mailed, or shipped or transported in interstate or foreign commerce by any means, including by computer.”





� Appellant was convicted of Specifications 6 and 7 of Additional Charge II, both under clause 3 of Article 134, UCMJ, of violating 18 U.S.C. § 2251(a).





� Appellant was convicted of Specification 8 of Additional Charge II, under clause 3 of Article 134, UCMJ, of violating 18 U.S.C. § 2252A(a)(1).





� Appellant was convicted of Specification 9 of Additional Charge II, under clause 3 of Article 134, UCMJ, of violating 18 U.S.C. § 2252A(a)(2)(A).





� During oral argument appellate defense counsel suggested that the court dismiss or merge some of the child pornography specifications as multiplicious or as an unreasonable multiplication of charges.  The specifications involving child pornography in violation of the CPPA are not multiplicious because different images of child pornography are involved.  See United States v. Marchand, 56 M.J. 630, 632 (Coast Guard Ct. Crim. App. 2001) (quoting United States v. Sherman, 268 F.3d 539, 547 (7th Cir. 2001)).  We also conclude that they are not an unreasonable multiplication of charges.  See United States v. Quiroz, 55 M.J. 334, 338 (C.A.A.F. 2001).  We will exercise our considerable discretion and deny appellate defense counsel’s request because appellant pleaded guilty to offenses with different elements and/or involving different images of child pornography, and trial defense counsel failed to object.  See United States v. Butcher, 56 M.J. 87, 93 (C.A.A.F. 2001); Quiroz, 55 M.J. at 338.  But see generally United States v. Gatlin, 60 M.J. 804, 807 (N.M.Ct.Crim.App. 2004) (holding possession and distribution; and possession and introduction of the same (fungible) controlled substance, LSD, are multiplicious and an unreasonable multiplication of charges). 


    


� Unless stated otherwise, all references are to the current 2002 edition of the MCM.





� During the providence inquiry, appellant said that he did not have any child pornography on “floppy disks.”  Therefore, we will except the words “floppy disks” from Specification 12 of Additional Charge II in our decretal paragraph.


  


� See United States v. Deihl, 60 M.J. 392 (C.A.A.F. 2004) (summary disposition); United States v. Appeldorn, 60 M.J. 339 (C.A.A.F. 2004) (summary disposition); United States v. Keyser, 60 M.J. 338 (C.A.A.F. 2004) (summary disposition); United States v. Davis, 60 M.J. 337 (C.A.A.F. 2004) (summary disposition); United States v. Hague-Campbell, 60 M.J. 328 (C.A.A.F. 2004) (summary disposition); United States v. Jensen, 60 M.J. 330 (C.A.A.F. 2004) (summary disposition).
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