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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Appellant was convicted, contrary to his pleas, by a general court-martial composed of officer and enlisted members, of conspiracy to commit larceny and larceny of military property (three specifications), in violation of Articles 81 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 921 [hereinafter UCMJ].  The convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.


This case is before the court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, the assignments of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (1982), and the government’s reply.  We agree with appellant, in part, that portions of Specification 2 of Charge III are factually insufficient.  Additionally, we find that a variance between proof and pleadings occurred in the Specification of Charge I and Specification 8 of Charge III.  As to the remaining assignments of error and the matters submitted by appellant pursuant to Grostefon, we find them to be without merit.

FACTS


In 1996, appellant was assigned as the noncommissioned officer-in-charge of the S-4 (Logistics) section of the 82d Soldier Support Battalion of the 82d Airborne Division.  During October 1996 until April 1997, appellant was a member of a conspiracy to defraud the United States government of money.  The individuals involved in the criminal enterprise, as it relates to Specification 2 of Charge III,* were as follows:  Sergeant (SGT) Freeman, (at the time of appellant’s trial he was a Private E1), an International Merchant Purchase Agreement Card (IMPAC) holder; appellant, the approving official for SGT Freeman’s purchases; and a retired warrant officer, Mr. Brown, owner of an army surplus store that accepted IMPAC.  Mr. Brown would complete a customer order for merchandise for SGT Freeman that on some occasions was completely fraudulent.  Mr. Brown would then run the transaction electronically using SGT Freeman’s IMPAC.  Appellant approved the purported purchases as the approving official.  Mr. Brown would usually give about half of the fraudulently obtained money to SGT Freeman, who would split that amount with appellant.  We are satisfied beyond a reasonable doubt that the fifth (about $420.30 on 15 November 1996), seventh (about $505.90 on 4 December 1996), and eighth (about $1201.69 on 13 December 1996) larcenies described in Specification 2 of Charge III occurred as described above.

The first three alleged larcenies in Specification 2 of Charge III are as follows:  (1) about $665.25 on 26 August 1996; (2) about $425.00 on 16 September 1996; and about (3) $542.65 on 11 October 1996.  Initially, SGT Freeman testified that he made these transactions and appellant authorized them as the approving official.  On further questioning, SGT Freeman admitted that Captain (CPT) Senna was his approving official as late as 23 October 1996.  Sergeant Freeman stated that he did not remember any fraudulent transactions during the period that CPT Senna was the approving official.


The fourth alleged larceny occurred on 12 November 1996 in the amount of about $511.70.  The evidence at trial established that a portion of this transaction was legitimate, i.e., at least two pagers valued at $149.00 each.  Additionally, the transaction involved the purported purchase of chem-lights and floor brushes.  This part of the transaction was fraudulent; however, the government failed to prove the quantity of money received for this fraudulent portion of the transaction.


The sixth alleged larceny occurred on 23 November 1996 in the amount of about $567.50.  The evidence at trial indicates that it occurred on 23 July 1996.  The evidence is also unclear as to what portion of this transaction was legitimate and what portion was for the purpose of affecting a larceny.  Sergeant Freeman testified that a portion of the items (the record is unclear as to the number) were legitimate.  The only other items the trial counsel asked SGT Freeman about were French fourragères.  Sergeant Freeman testified, to the best of his knowledge, they were never received.  The government offered no further evidence on this alleged larceny.

DISCUSSION

The test for factual sufficiency is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, this court is convinced of appellant’s guilt beyond a reasonable doubt.  UCMJ art. 66(c); United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  


We have carefully weighed the evidence of record and made allowances for not having heard or seen the witnesses.  The evidence of record does not persuade us beyond a reasonable doubt that appellant is guilty of the alleged larcenies described above as one, two, three, and six.  Additionally, we are not convinced that the larceny, which occurred on 12 November 1996, was of a value of about $511.70.  We will grant appropriate relief.

VARIANCE ISSUES

The Specification of Charge I alleges a conspiracy to commit larceny that occurred “between on or about July 1996 and April 1997”; however, the evidence of record established that the conspiracy to commit larceny began during October 1996.  Additionally, Specification 8 of Charge III alleges a larceny that occurred “on or about 26 July 1997”; however, the evidence of record established that the larceny occurred during March 1997.  


The gravamen of the issue in the Specification of Charge I and Specification 8 of Charge III is whether a fatal variance between proof and pleadings occurred.  For appellant to be successful, he must prove that the variance is material and that it substantially prejudiced him.  United States v. Allen, 50 M.J. 84, 86 (1999)(quoting United States v. Hunt, 37 M.J. 344, 347 (C.M.A. 1993)).  Assuming a material variance occurred in the Specification of Charge I and Specification 8 of Charge III, we apply a two part test to determine prejudice:  (1) has appellant been misled to the extent that he was unable to adequately prepare for trial; and (2) is appellant fully protected against another prosecution.  Allen, 50 M.J. at 86.  The defense was prepared for trial, and the record of trial will protect appellant against a subsequent trial.  Although we find no material prejudice, we will grant appropriate relief to conform the findings to the evidence.  


Accordingly, the court affirms only so much of the finding of guilty of:

the Specification of Charge I as follows:

In that Sergeant First Class Elroy Widow, U.S. Army, did, at Fort Bragg, NC, on divers occasions between on or about October 1996 and April 1997, conspire with Sergeant Isaac Bernard Freeman to commit an offense under the Uniform Code of Military Justice, to wit:  larceny of U.S. government money, of a value over $100.00, the property of the United States Government, and in order to effect the object of the conspiracy the said Sergeant First Class Elroy Widow and Sergeant Isaac Bernard Freeman did submit fraudulent transactions using the IMPAC credit card, in violation of Article 81, UCMJ.

Specification 2 of Charge III as follows:

In that Sergeant First Class Elroy Widow, U.S Army, did, at Fort Bragg, NC, between on or about 12 November 1996 and on or about 13 December 1996, steal about $2127.89, military property, to wit:  four transactions at Chief’s Military Surplus in the amounts of, some value on 12 November 1996, about $420.30 on 15 November 1996, about $505.90 on 4 December 1996, and about $1201.69 on 13 December 1996, charged through the IMPAC credit card to an official government account, the property of the United States government, in violation of Article 121, UCMJ.

Specification 8 of Charge III as follows:

In that Sergeant First Class Elroy Widow, U.S. Army, did, at Fort Bragg, NC, during March 1997, steal military property of a value of about $160.27, to wit:  a Class III Trailer Hitch charged through the IMPAC credit card to an official government account, the property of the United States government, in violation of Article 121, UCMJ. 

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, forfeiture of $600.00 pay per month for six months, and reduction to Private E1.  







FOR THE COURT







JOSEPH A. NEURAUTER







Clerk of Court

* Specification 2 of Charge III is a “mega-specification” alleging eight larcenies:  


In that Sergeant First Class Elroy Widow, U.S. Army, did, at Fort Bragg, NC, between on or about 26 August 1996 and on or about 13 December 1996, steal about $4839.99, military property, to wit:  eight transactions at Chief’s Military Surplus in the amounts of about $665.25 on 26 August 1996, about $425.00 on 16 September 1996, about $542.65 on 11 October 1996, about $511.70 on 12 November 1996, about $420.30 on 15 November 1996, about $567.50 on 23 November 1996, about $505.90 on 4 December 1996, and about $1201.69 on 13 December 1996, charged through the IMPAC credit card to an official government account, the property of the United States government. 
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