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KIRBY, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of assault consummated by a battery in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 [hereinafter UCMJ].
  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for two months.  

On 27 April 2006, this court set aside the findings of guilty and the sentence and authorized a rehearing.  As a military judge has a sua sponte duty to instruct panel members on affirmative defenses reasonably raised by the evidence, United States v. McDonald, 57 M.J. 18, 20 (C.A.A.F. 2002), we found that the military judge erred in failing sua sponte to give an instruction on the affirmative defense of mistake of fact as to consent for the lesser-included offense of assault consummated by a battery.  United States v. Gutierrez, 63 M.J. 568 (Army Ct. Crim. App. 2006).  We further found that, when viewed in context of the defense strategy that focused on the issue of consent and mistake of fact, defense counsel’s statement, “Your Honor, I simply do not want to request [a mistake of fact instruction] for the battery” was not a result of a purposeful and conscious decision, and, therefore, did not constitute an affirmative waiver of the mistake of fact instruction.  Id. at 574.
On 20 February 2007, the Court of Appeals for the Armed Forces (C.A.A.F.) reversed our decision and remanded the case to this court for further consideration.  United States v. Gutierrez, 64 M.J. 374 (C.A.A.F. 2007).  Contrary to our decision, the C.A.A.F. concluded that defense counsel’s statement constituted an affirmative waiver of the mistake of fact instruction.  The C.A.A.F. further elaborated:  “Our consideration of the exchange between the military judge and the defense counsel, in the context of the whole record, leaves us with no doubt that defense counsel’s statement was a purposeful decision to forego the defense instruction as to assault consummated by battery.”  Id. at 378.   

On 26 March 2007, we specified the following issue:

WHETHER TRIAL DEFENSE COUNSEL PROVIDED INEFFECTIVE ASSISTANCE OF COUNSEL IN NOT REQUESTING THE MILITARY JUDGE TO INSTRUCT THE PANEL MEMBERS ON THE DEFENSE OF MISTAKE OF FACT AS IT APPLIED TO THE OFFENSE OF ASSAULT CONSUMMATED BY A BATTERY. 

We have once again considered the record of trial, appellant’s brief on the specified issue, the government’s reply thereto, and appellant’s brief in response.  Because we find no tactical reason to support a waiver of the mistake of fact instruction on the lesser-included offense of assault consummated by a battery we answer the specified issue in the affirmative and will grant appropriate relief in our decretal paragraph.
FACTS

Trial


On 7 February 2004, Private First Class (PFC) EM, went to a local club in Hanau, Germany, with a friend where she had three or four pint-sized glasses of German beer.  Around 0100 the next morning, they returned to the barracks.  Private First Class EM then went to visit another barracks to look for a friend.  Here she encountered appellant, who informed her that the friend she was looking for was not there.  Private First Class EM testified that she stumbled in the hallway and appellant offered to walk her back to her room.  She said that she would be fine and talked to appellant and some other people in the hallway for a minute.  When she stumbled again, she accepted appellant’s offer of help.  Once they got to her room she thanked appellant and told him good night.  She said she went into her room, leaving the door open for her roommate.  After taking off her jacket and emptying her pockets, PFC EM testified that she laid on her bed, fully clothed.
Private First Class EM testified that the next thing she remembered was hearing her door open and appellant enter her room.  Appellant got into bed with her and told her to wake up, but she did not respond.  She alleged appellant then rolled her over and tried to kiss her while holding her arm down.  She stated that she told appellant “no” and tried to move away.  Appellant, however, continued to kiss her and fondled her breasts over her bra.  She said that he unbuttoned and unzipped her pants and started rubbing her vagina while she continued to say “no” and move away.  Private First Class EM then feigned vomiting and appellant “backed off” enough that she could get off the bed.  She walked toward the bathroom and then “took off” out the front door, down the hallway to her neighbor’s room. 

Special Agent (SA) David Sutton testified that on 9 February 2004, he was notified that PFC EM complained that an unknown Hispanic male had indecently assaulted her.  After talking to PFC EM, SA Sutton decided to take a photograph of all Hispanic males assigned to the unit where he believed the perpetrator might be assigned, based on the barracks where PFC EM said she met the man.  When appellant was brought in to be photographed, he told SA Sutton that he believed he was the individual whom SA Sutton was seeking.  

Appellant provided a sworn written statement to the Criminal Investigation Command (CID) in which he related he met PFC EM early on the morning of 8 February 2004.  He said they started talking and he offered to take PFC EM back to her barracks room.  When they got to her room, he opened the door and walked in.  Appellant said PFC EM took off her coat and sat on the bed and he sat next to her.  He then laid her down on the bed and began kissing and touching her upper body.  Private First Class EM then said “no, stop.”  Appellant said, “I grabed [sic] her arm touch [sic] her body and I stop [sic].”
  He said that when PFC EM ran into the bathroom he panicked and left the room.  Appellant ended his statement by saying they were both drunk.  On cross-examination, SA Sutton admitted that appellant also said that he met PFC EM in the stairwell and they sat on a blanket he was carrying and talked for a while.  Appellant said that he then walked PFC EM to her barracks room, where they were kissing each other.  

After the close of the evidence, the parties discussed the instructions the military judge would provide to the members.  Both parties agreed that the military judge should instruct on the charged offense of assault with intent to commit rape, as well as the two lesser-included offenses of indecent assault and assault consummated by a battery.  The parties also agreed that the defense of mistake of fact was raised for the offense of assault with the intent to commit rape and the lesser-included offense of indecent assault.  However, the military judge said, “And there doesn’t appear to be any mistake of fact instruction with regard to battery.  Are you requesting one?”  The defense counsel, Captain (CPT) F, responded, “Your Honor, I simply do not want to request one for the battery.”  

In accordance with this discussion, the military judge instructed the panel members on the elements of the agreed upon offenses.  He informed the member that the elements of assault with the intent to commit rape are, with emphasis added:

One, that on or about 8 February 2004, at or near Hanau, Germany, the accused did bodily harm to [PFC EM];

Two, that the accused did so by holding her down and touching her breasts and vagina with his hands;

Three, that the bodily harm was done with unlawful force or violence;

Four, that at the time the accused intended to commit rape; and 

Five, that under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.


As to indecent assault, the military judge explained, with emphasis added, the elements as:

One, that on or about 8 February 2004, at or near Hanau, Germany, the accused did bodily harm to [PFC EM];

Two, that the accused did so by touching her breasts and vagina with his hands;

Three, that the act was done with unlawful force or violence;

Four, that [PFC EM] was not the wife of the accused;

Five, that the accused’s acts were done without the consent of [PFC EM] and against her will;

Six, that the act was done with the intent to gratify the sexual desires of the accused; and

Seven, that, under the circumstances, the conduct of the accused was [to] the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.


Finally, the military judge explained, with emphasis added, the elements of assault consummated by a battery as:

One, that on or about 8 February 2004, at or near Hanau, Germany, the accused did bodily harm to [PFC EM];

Two, that the accused did so by touching her on the breasts and vagina with his hands; and

Three, that bodily harm was done with unlawful force or violence. 
The military judge next informed the members as to the issue of voluntary intoxication as it related to the offenses of assault with the intent to commit rape and indecent assault. 
  He then instructed the members concerning the defense of mistake of fact as follows:

The evidence has also raised the issue of mistake on the part of the accused concerning whether [PFC EM] would consent to sexual intercourse in relation to the offense of assault with intent to commit rape.  I advised you earlier that to find the accused guilty of the offense of assault with intent to commit rape, you must find, beyond a reasonable doubt, that the accused had the specific intent to commit rape, that is, sexual intercourse by force and without consent.  If the accused, at the time of the offense, was under the honest and mistaken belief that [PFC EM] would consent to sexual intercourse, then he cannot be found guilty of the offense of assault with the intent to commit rape.  The mistake, no matter how unreasonable it might have been, is a defense. 
. . . . 

The evidence has also raised the issue of mistake on the part of the accused concerning whether [PFC EM] consented to the touching of her breasts and vagina, in relation to the offense of indecent assault.  The accused is not guilty of the offense of indecent assault if:

One, he mistakenly believed that [PFC EM] consented to him touching her breasts and vagina; and
Two, if such belief was on his part, reasonable.  
To be reasonable, the belief must have been based on information, or lack of it, which would indicate to a reasonable person that [PFC EM] consented to [the] touching of her breasts and vagina. 

The military judge provided no instruction regarding the defense of mistake of fact as it applied to the offense of assault consummated by a battery.  The members subsequently returned findings of not guilty to the offenses of assault with the intent to commit rape and indecent assault, but guilty to assault consummated by a battery.  

Post-Trial

In an affidavit filed pursuant to an order from this court, the trial defense counsel, CPT F, provided the following pertinent information, with emphasis added:

1. During this representation, I analyzed the charged and lesser included offenses.  Consent was obviously a defense to each, but there was minimal evidence which could be admitted (without significant downsides) to support an actual consent defense.  I also interviewed the complainant three times, as well as the individual who saw her directly after the incident, and every other witness involved in the case.  I heard the complainant’s testimony at the Article 32[, UCMJ,] investigation and cross-examined her there as well.  I saw no way to successful [sic] attack the alleged victim’s overall credibility.  The only potentially successful defense was a defense based upon mistake of fact regarding consent.

2. Throughout my preparation for trial, however, I could never envision a viable mistake of fact defense to the lesser included offense of assault consummated by a battery [based upon appellant’s CID statement].  In that statement, PFC Gutierrez wrote that the complainant said ‘no stop’ but then he still grabbed her, touched her and then stopped.  I viewed this admission of grabbing her —  grabbing that left a bruise — and unspecified touching after she said ‘no stop’ as practically fatal to the lesser included offense of assault consummated by a battery.

3. The whole defense theory of misunderstanding and mistake worked well as it related to an initial sexual encounter between PFC Gutierrez and the complainant.  Indeed, the majority of the admitted portion of PFC Gutierrez’s statement supported this theory.  The complainant’s testimony about her drunkenness, lack of recollection, telling her friend she only said ‘no’ once —  all supported this.  However, PFC Gutierrez’s statement about grabbing her and touching her body after she said ‘no stop’ did not fit.  These admitted actions appeared to me to exceed any consent that might have been given, and even exceeded any possible mistake about that consent.  I considered trying to parse the handwritten statement, discrediting some portions while crediting the portions which supported the mistake of fact regarding consent argument.  But I ultimately concluded such a tactic concerning the statement would fail.  I focused on the greater charges, charges which carried significant confinement time and if convicted, threatened PFC Gutierrez’s US citizenship application.

4. I advised PFC Gutierrez of my conclusion — that the one sentence of his handwritten statement was very problematic, especially as it related to the lesser included offense of assault consummated by a battery.  We did discuss the mistake of fact defense.  However, I do not recall specifically discussing waiving the instruction as it related to assault consummated by a battery, nor do I have any notes specific to this waiver issue.

5. Prior to trial, of course, I was unsure how the evidence and testimony would come out.  I did not know whether the Government would admit his partial statement, what witnesses the Government would call, how cross-examination would go, and whether PFC Gutierrez would choose to testify, among other things.  Ultimately, the trial testimony and evidence confirmed for me my conclusions on the lesser included offense of assault consummated by a battery.  As I further refined my closing argument after the close of evidence, I felt I could not separately deal with the lesser included offenses​ — but rather could just argue the theme of mistake and misunderstanding in general.

6. I recall the military judge’s question concerning mistake of fact and its applicability to assault consummated by a battery.  The military judge asked “And there doesn’t appear to be any mistake of fact instruction with regard to battery.  Are you requesting one?”  My response was a snap-decision which reflected two things: (1) my uncertainty whether the defense was even raised given uncontested admissions and other evidence; and in any event (2) my conclusion that the mistake of fact defense was not at all viable for the assault consummated by a battery.  I felt I could not credibly argue this mistake as it applied to this lesser included offense in light of the admitted statement and trial testimony — and therefore I did not request the instruction.  In retrospect, I was overly deferential to the military judge’s assertion that no defense existed, because this assertion reinforced my own analysis of the merits of the case.

7.  I made this decision at trial, in response to the military judge’s assertion and question.  While I previously fully discussed my analysis of the case and the defenses with PFC Gutierrez on many occasions, my response to not request the instruction for the lesser included offense of assault consummated by a battery was not specifically discussed with PFC Gutierrez.  While PFC Gutierrez concurred in the trial strategy in general, I cannot state whether or not PFC Gutierrez agreed with this particular decision.
LAW
As we recently summarized in United States v. Stokes, 65 M.J. 651, 656 (Army Ct. Crim. App. 2007):  
We review de novo issues of ineffective assistance of counsel under the two-pronged analysis set forth in Strickland v. Washington, 466 U.S. 668, 689 (1984), which is: “(1) a deficiency in counsel’s performance that is so serious that counsel was not functioning as the counsel guaranteed the defendant by the Sixth Amendment; and (2) that the deficient performance prejudiced the defense through errors so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.”  Thus, not only must we find defense counsel’s performance “unreasonable under the prevailing professional norms,” but we must also find, but for his performance, the results of appellant’s court-martial would have been different.
(quoting United States v. Perez, 64 M.J. 239, 243 (C.A.A.F. 2006); see also United States v.  Paxton, 64 M.J. 484, 488 (C.A.A.F. 2007); United States v. Dobrava, 64 M.J. 503, 505 (Army Ct. Crim. App. 2006).
We are mindful, however, that “[j]udicial scrutiny of a defense counsel’s performance must be ‘highly deferential and should not be colored by the distorting effects of hindsight.’”  Perez, 64 M.J. at 243 (quoting Strickland, 466 U.S. at 689).  For, “[t]here are countless ways to provide effective assistance in any given case.  Even the best criminal defense attorneys would not defend a particular client in the same way.”  Id. (citation omitted).  Accordingly, “[a]s a general matter, [t]his [c]ourt will not second-guess the strategic or tactical decisions made at trial by defense counsel.”  Id.  (citation and quotation marks omitted); Paxton, 64 M.J. at 489.  We will not find a defense counsel’s trial performance ineffective unless it falls “outside the ‘wide range of professionally competent assistance.’”  Dobrava, 64 M.J. at 505 (quoting Strickland, 466 U.S. at 691).  
ANALYSIS

Counsel’s Performance

The charged offense of assault with the intent to commit rape and the lesser-included offenses of indecent assault and assault consummated by a battery shared a common element; that the accused inflicted “bodily harm” on PFC EM by touching her breasts and vagina with his hands.  See Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Part IV, paras. 54b(2), 63, 64.  
“Bodily harm” is defined as “any offensive touching of another, however slight,” MCM, Part IV, para. 54c(1)(a), and requires only general intent.  See United States v. Peterson, 47 M.J. 231, 234 (C.A.A.F. 1997).  “[A]s a general matter, consent ‘can convert what might otherwise be offensive touching into nonoffensive touching . . . .’”  United States v. Johnson, 54 M.J. 67, 69 (C.A.A.F. 2000) (quoting United States v. Greaves, 40 M.J. 432, 433 (C.M.A. 1994)).  
The C.A.A.F. and this court have already held, there is no question that an honest and reasonable mistake of fact by appellant as to PFC EM’s consent to this touching would have constituted a complete defense to all three assaults and was raised by the facts of this case.  Gutierrez, 63 M.J. at 572; 64 M.J. at 377.  Moreover, our superior court stated, “as the same legal requirements and facts were alleged for the common elements of the offenses, the defense of mistake of fact for assault consummated by battery was reasonably raised by the evidence.”  Gutierrez, 64 M.J. at 377.  The question, therefore, is whether trial defense counsel had a valid tactical reason for telling the judge that although he wanted the instruction on the greater offenses, he “simply [did] not want to request one” for the lesser-included offense of assault consummated by a battery.   
The entire defense theory focused on mistake of fact.  The defense counsel’s opening statement to the panel began, “Members of the Panel, we know through human experience that people make mistakes, that sometimes they misperceive situations, and that people misperceive what other people are doing.  That is what this case is about.  Mistakes that were made, but no crime was committed.”  

The government suggests that the plausible tactical reason for trial defense counsel’s response concerning the mistake of fact instruction was that, 

[t]he defense counsel was trying to leave the door open to a compromise verdict, whereby any conviction would be much less serious, not requiring sex offender registration or the onerous maximum sentence exposure of the most serious charged offense.
Even if defense counsel’s initial strategy contemplated a full acquittal, a shift in strategy was necessary because of the military judge’s ruling against complete suppression of appellant’s confession.

Appellant’s sworn written statement to the CID described a consensual encounter, which was further buttressed by his verbal statements to SA Sutton that he and PFC EM met and sat and talked for a while, and then walked back to her room where they began kissing each other.  Trial defense counsel noted appellant’s “confession” in his opening statement and attacked the statement on cross-examination.  Further, contrary to the government’s assertions, trial defense counsel’s strategy did not “shift” during this case.  Indeed, after stating that he was not requesting the instruction, the defense counsel returned to the “mistake” theme during closing argument:

I said in the opening statement how this was a grave mistake.  It was a mistake by both parties, and the evidence throughout this case has beared (sic) that out.  The government now seems to make a big deal of [appellant’s] coming forward and saying he’s the one that they’re looking for.  That’s never been contested.  The significance of that is that he viewed this as a mistake.  He viewed this as two intoxicated people who made a mistake.  Please don’t attach any significance.  Him coming forward is consistent with his misunderstanding.  

. . . . 

Let’s talk a little bit about [appellant’s] statement.  The government has, you know, said this is something you should rely on because of one statement in here, which I don’t believe the government even read the complete sentence.  What the statement says after talking about kissing together, about meeting, about going back to the barracks, it says, “I sat next to her, and laid her down.  I started kissing her and touching her upper body.  She said ‘No, stop’ and I grabbed her arm, touched her upper body,
 and I stopped.”  That is one whole sentence.  That is what transpired when somebody said, “Stop.”  It did stop.

The government wants you to convict on the basis of this statement that is just wholly inadequate.  It’s also the product of an individual who was born and raised in El Salvador.  Obviously, English is his second language.   

. . . . 
What you should also consider is the mistake that he made that night, the mistake of fact concerning consent.  
Everything that happened is not consistent with an intent to rape.  The government has it all wrong.  Private Gutierrez may have wanted to have sex that night, but he didn’t intend to rape anyone.  Private [EM] got up.  He doesn’t have his clothes undone.  He’s kissing her.  Trying to arouse someone.  That’s not consistent with intent to commit rape.  In fact, his mistake was very reasonable.  When an individual who maybe said ‘no’ once and he did stop, and the individual doesn’t shout out, an individual who he had spoken with for a long time, and walked back arm in arm.  Did he misperceive the situation? Absolutely, but he didn’t commit a crime.  That criminal intent is lacking. 


Moreover, trial defense counsel’s affidavit confirms that his agreement with the military judge’s conclusion that the defense did not apply to assault consummated by a battery was an “overly deferential,” “snap-decision” made at trial without appellant’s express understanding or consent. 
We find no reasonable trial strategy for defense counsel to agree with the military judge’s assertion that the defense did not apply.  Although in his sworn statement to CID appellant arguably admitted to an assault consummated by a battery by touching PFC EM’s arm and body (unspecified), this was not the specific offense upon which the panel was instructed.  The “bodily harm” element, as defined in the instructions was to touching PFC EM’s breasts and vagina with his hands.  This element was identical in the assault consummated by a battery offense and the more serious offenses of assault with intent to commit rape and indecent assault.  The defense, therefore, applied equally to all three offenses.
In essence, the government argues that trial defense counsel was attempting to preserve some modicum of credibility with the panel by not raising a defense that he did not believe was viable for assault consummated by a battery.  A military judge’s instructions do not reflect upon the credibility of counsel.  Moreover, it is illogical to conclude that the panel could find appellant reasonably believed PFC EM would consent to his touching of her breast and vagina only if he intended to have sexual intercourse with her or arouse his sexual desires, but not if he simply touched her breast and vagina with no intent qualifier.  
As instructed, the legal requirements and the facts alleged for each element were the same in each of the three assault offenses.  Just as the mistake of fact defense was reasonably raised in relation to the touching of the victim’s breast and vagina for the assault with intent to commit rape and the indecent assault, it was also raised as to the same touching for an assault consummated by a battery.  
Under the facts of this case, we find appellant’s failure to request the instruction fell outside the wide range of professionally competent assistance.  This does not end our analysis, however.  We must now address whether trial defense counsel’s failure to have the judge give the required instruction prejudiced appellant.  
Prejudice

When counsel is ineffective by waiving a required instruction, “the test for determining whether this constitutional error was harmless is whether it appears ‘beyond a reasonable doubt that the error complained of did not contribute to the verdict obtained.’”  United States v. McDonald, 57 M.J. 18, 20 (C.A.A.F. 2002) (quoting Chapman v. California, 386 U.S. 18, 24 (1967)).  In other words, “‘Is it clear beyond a reasonable doubt that a rational jury would have found the defendant guilty absent the error?’”  Id. (quoting Neder v. United States, 527 U.S. 1, 18 (1999)).  In answering this question, the reviewing court does not become a second jury resolving the question of guilt de novo.  Neder, 527 U.S. at 19.  Instead, the court should ask whether the record “contains evidence that could rationally lead to a contrary finding” regarding the issue on which the panel should have been instructed.  Id.   


As stated above, the defense theory was that appellant was mistaken about PFC EM’s consent to his touching.  In light of the members’ findings acquitting appellant of the two greater offenses, we are not convinced beyond a reasonable doubt that the members would have found appellant guilty of assault consummated by a battery if the military judge had properly instructed them with regard to mistake of fact as to consent.  

As to the charged offense of assault with the intent to commit rape and the lesser-included offense of indecent assault, the military judge instructed the panel on the application of voluntary intoxication and mistake of fact.  Appellant was acquitted of both of these offenses.  Although it is possible that the panel may have acquitted appellant of assault with the intent to commit rape and indecent assault based solely upon evidence of appellant’s voluntary intoxication, it is also possible that the panel acquitted appellant based solely upon the defense of mistake of fact.  If this was the case, appellant may have also been acquitted of assault consummated by a battery if the panel had been properly instructed on how the same affirmative defense applied to that offense.  See United States v. Rodwell, 20 M.J. 264, 268 (C.M.A. 1985) (stating that “[a]ttempting to infer how court members might have voted if properly instructed is always a risky business.”).  We therefore will not infer that appellant was not prejudiced by the failure to instruct on an applicable affirmative defense and are not convinced beyond a reasonable doubt that the absence of the instruction did not contribute to the verdict obtained.  McDonald, 57 M.J. at 20.
CONCLUSION
The findings and the sentence are set aside.  The same or different convening authority may order a rehearing.  If the convening authority determines that a rehearing is impracticable he may dismiss the Charge and its Specification.

Senior Judge OLMSCHEID and Judge GALLUP concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Senior Judge Olmscheid took final action in this case prior to leaving the court.





� Appellant was charged with assault with the intent to commit rape, in violation of Article 134, UCMJ.  The panel was instructed on the two lesser included offenses of indecent assault and assault consummated by a battery.


� The facts in this section are taken in substantial part from our earlier decision in this case. Gutierrez, 63 M.J. at 569-71.


� The trial defense counsel was successful in his motion to suppress most of appellant’s sworn statement to include far more incriminating statements regarding his touching of the victim’s body.


� Voluntary intoxication is not a defense; however, evidence of it may raise reasonable doubt as to the existence of an element requiring specific intent.  R.C.M. 916(l)(2).


� While it is true that in his sworn statement appellant admitted to grabbing PFC EM after she said “no stop,” we note that appellant merely admitted to grabbing her arm and touching her body (unspecified) – not to touching her breasts and vagina, which is how the military judge instructed the panel as to the second element of the assault consummated by a battery offense.


� We note that in his statement, appellant said he touched her body (in an unspecified area), not her upper body.
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