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MEMORANDUM OPINION

-----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

BAIME, Judge:

A general court-martial composed of enlisted and officer members convicted appellant, contrary to his plea, of aggravated sexual assault in violation of Article 120, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. § 920.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for 181 days, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  The case is before us for review under Article 66, UCMJ.
  

On appeal, appellant raises three assignments of error, one of which merits discussion but no relief.
  We specifically address whether “the military judge, over appellant’s objection, erroneously instructed the panel that aggravated sexual assault was a lesser included offense of rape by force, and in doing so, created a fatal variance.”  After reviewing both parties’ briefs and listening to their outstanding oral arguments, we conclude the military judge properly instructed the panel members on the lesser included offense.  
BACKGROUND
In the middle of January 2008, Private E2 (PV2) HVT, a nineteen year-old Soldier, and appellant met each other through a friend and began a social relationship.  Towards the end of the month, the two were alone in appellant’s barracks room after a group gathering there broke up.  The two of them lay on his bed kissing consensually, and appellant attempted to place PV2 HVT’s hand down his pants, but she pulled her hand away.  After continuing to consensually kiss, appellant rubbed her genital area outside of her clothing.  PV2 HVT grabbed his hand and told him to stop when it “started hurting after a while.”  At some point during this sequence of events, appellant also consensually touched PV2 HVT’s breasts.  She testified they parted that night “on good terms.”  

On Super Bowl Sunday in February, PV2 HVT drank two beers at a small party, which appellant also attended, in another Soldier’s barracks room.  PV2 HVT rated her intoxication level “about a two” out of ten.  Observers testified PV2 HVT was acting loud and boisterous.  After separately leaving, she invited appellant, via text message, to her room to watch a movie.  The two sat on her twin bed, and they engaged in consensual “dry humping” with their clothes on.  She tried to push appellant off of her after it began to hurt.  In response to this push, appellant said, “so you like it rough” and placed his hands on her neck.
  According to PV2 HVT, appellant “didn’t squeeze very hard,” and they continued to kiss consensually for another five minutes after he removed his hands from her neck.

Appellant next attempted to pull off PV2 HVT’s pants, but she grabbed the sides of her pants in an attempt to keep them up.  She also told appellant she did not want her pants removed.  After her pants were removed, appellant inserted his fingers inside her vagina.  PV2 HVT testified she tried to put her hands near her vaginal area to stop appellant from digitally penetrating her, but her hands were blocked.  During the thirty seconds appellant digitally penetrated PV2 HVT’s vaginal area, he asked whether he could “stick it in,” and PV2 HVT testified she understood “it” to be appellant’s penis.  She then made a “noise like a crying, whimpering noise.”  Appellant removed his fingers from her vagina, and asked her if she was going to cry.  She replied “no,” and appellant stood up, hugged her, and left the room.  PV2 HVT reported the incident to her chain of command two days later.  
LAW
“Whether a panel was properly instructed is a question of law reviewed de novo.”  United States v. Ober, 66 M.J. 393, 405 (C.A.A.F. 2008).  “A military judge has a sua sponte duty to instruct the members on lesser included offenses reasonably raised by the evidence.”  United States v. Miergrimado, 66 M.J. 34, 36 (C.A.A.F. 2008).  See also Rule for Courts-Martial (R.C.M.) 920(e)(2).  However, the military judge “can only instruct on a lesser included offense where the greater offense requires the members to find a disputed factual element which is not required for conviction of the lesser violation.”  Miergrimado, 66 M.J. at 36.


Under Article 79(a), UCMJ, “[a]n accused may be found guilty of an offense necessarily included in the offense charged . . . .”  Manual for Courts-Martial, United States (2008 ed.) [hereinafter MCM], Part IV, para. 3.a.  “Specific lesser included offenses, if any, are listed for each offense discussed in this Part,
 but the lists are not all-inclusive.”  MCM, Part IV, para. 3.b.(4).  An accused is on notice of a possible lesser included offense if “the elements of the lesser included offense are a subset of the elements of the charged offense.”  United States v. Miller, 67 M.J. 385, 388 (C.A.A.F. 2009) (citing Schmuck v. United States, 489 U.S. 705, 716 (1989)).  See also United States v. Medina, 66 M.J. 21, 24-25 (C.A.A.F. 2008) (discussing the Schmuck “elements test”) and Article 79, UCMJ. 

The elements necessary to prove rape by force under Article 120 are “[t]hat the accused caused another person, who is of any age, to engage in a sexual act by using force against that person.”  MCM, Part IV, para. 45.b.(1)(a)(i).  In order to prove aggravated sexual assault by causing bodily harm, the government must prove the following elements:  “[t]hat the accused caused another person, who is of any age, to engage in a sexual act; and [t]hat the accused did so by causing bodily harm to another person.”  MCM, Part IV, para. 45.b.(3)(b)(i) and (ii).  Article 120 does not specifically list aggravated sexual assault by causing bodily harm as a lesser included offense of rape by using force.  See MCM, Part IV, para. 45.d. and e. (lesser included offenses of Article 120 offenses).

Article 120 defines force as “action to compel submission of another or to overcome or prevent another’s resistance by . . . physical violence, strength, power, or restraint applied to another person, sufficient that the other person could not 
avoid or escape the sexual conduct.”  MCM, Part IV, para. 45.a.(t)(5)(C).
  “The term ‘bodily harm’ means any offensive touching of another, however slight.”  MCM, Part IV, para. 45.a.(t)(8). 

 “A variance between pleadings and proof exists when evidence at trial establishes the commission of a criminal offense by the accused, but the proof does not conform strictly with the offense alleged in the charge.”  United States v. Lovett, 59 M.J. 230, 235 (C.A.A.F. 2004) (quoting United States v. Allen, 50 M.J. 84, 86 (C.A.A.F. 1999)).  “[M]inor variances, such as the location of the offense or the date upon which an offense is allegedly committed, do not necessarily change the nature of the offense and in turn are not necessarily fatal.”  United States v. Finch, 64 M.J. 118, 121 (C.A.A.F 2006) (quoting United States v. Teffeau, 58 M.J. 62, 66 (C.A.A.F. 2003)).   “A variance that is ‘material’ is one that, for instance, substantially changes the nature of the offense, increases the seriousness of the offense, or increases the punishment of the offense.”  United States v. Marshall, 67 M.J. 418, 420 (C.A.A.F. 2009) (quoting Finch, 64 M.J. at 121).  In order to prevail, an appellant must demonstrate both the materiality of the variance and that he was substantially prejudiced.  Marshall, 67 M.J. at 420.  An appellant can be prejudiced in the following three ways: if put at risk of another prosecution for the same conduct; if misled “to the extent that he has been unable adequately to prepare for trial”; or, if denied the “opportunity to defend against the charge.”  Id. (citing Teffeau, 58 M.J. at 67).  
DISCUSSION


The issue of whether aggravated sexual assault by causing bodily harm is a lesser included offense of rape by force is an issue of first impression for us. See MCM, Appendix 27 (listing the previous sexual assault punitive articles prior to 1 October 2007, which did not include “aggravated sexual assault”).  In this case, the military judge correctly instructed the panel members on the lesser included offense of aggravated sexual assault by causing bodily harm even though neither party requested that instruction.  
Although Article 120 fails to list aggravated sexual assault by causing bodily injury as a lesser included offense of rape by force, this list is not all-inclusive.  See  MCM, Part IV, para. 3.b.(4) (“Specific lesser included offenses, if any, are listed for each offense discussed in this Part, but the lists are not all-inclusive.”)  See also Article 120, UCMJ.  The “new Article 120 consolidates several sexual misconduct offenses and is generally based on the Sexual Abuse Act of 1986, 18 U.S.C. Sections 2241-2245.”  MCM, Appendix 23, para. 45.  We are unable to find any Congressional intent specifically excluding aggravated sexual assault by causing bodily harm as a lesser included offense of rape by using force in the revised Article 120.  Nothing prevents us from concluding, based solely on our analysis of the punitive articles, that aggravated sexual assault by causing bodily harm is a lesser included offense of rape by force.  
We must next evaluate whether the elements test discussed in Schmuck is met.  “Under this test, one offense is not ‘necessarily included’ in another unless the elements of the lesser offense are a subset of the elements of the charged offense.”  Schmuck, 489 U.S. at 716.  During an Article 39(a) session prior to the military judge instructing the panel members on findings, he announced his intent to instruct them, sua sponte, that aggravated sexual assault by causing bodily harm was a lesser included offense of rape by force.  The military judge stated:

. . . I’ll begin by saying that the court analyzed 3-45-3
 and viewed the evidence or assessed the evidence heard from [PV2 HVT] as well as the accused and the other witnesses who testified.  And, in assessing the element of force against or strength or restraint used on the person of [PV2 HVT] allegedly by the accused, it was the court’s position that the lesser included offense of aggravated sexual assault was reasonably raised by the evidence because the manner of touching and the degree of force used in—removing the—[PV2 HVT’s] pants and—perpetrating the penetration of her vaginal area, it occurred to the court was—could constitute a bodily harm which is the second element of aggravated sexual assault.  So, in other words, the penetration is the common element and the second element of causing bodily harm to [PV2 HVT] under aggravated sexual assault was reasonably raised by the evidence and of her description of their encounter on the 3rd of February.  So, that’s why I tend [sic] to instruct on that lesser included.

After trial defense counsel objected on the basis aggravated sexual assault was not a proper lesser included offense of rape, the military judge explained he did not view the list of lesser included offenses contained in Article 120, UCMJ, as exclusive and would instruct the panel members on both offenses.  

Both offenses require the government to prove “[t]hat the accused caused another person . . . to engage in a sexual act.”  See MCM, Part IV, paras. 45.b.(1)(a)(i) (“Rape by using force”) and 45.b.(3)(b)(i) and (ii) (“Aggravated sexual assault by causing bodily harm”).  The difference between the two offenses is found in the mechanism used to establish how the sexual act was committed.   As charged in this case, the government had to prove “force” was used.  The lesser included offense requires proof that “bodily harm” was caused.  Under the elements test established by the Supreme Court in Schmuck and adopted for use in the military by the CAAF, the elements of aggravated sexual assault (the lesser offense) must be a subset of rape (the charged offense).  Force requires “physical violence, strength, power, or restraint applied to another person, sufficient that the other person could not avoid or escape the sexual conduct.”  MCM, Part IV, para. 45.a.(t)(5)(C).
  In the present case, appellant was charged with penetrating PV2 HVT’s vagina with his fingers.  When an accused uses force by touching someone, “bodily harm,” which requires no more than “any offensive touching of another, however slight,” is “necessarily included” in the term “by force.”  See MCM, Part IV, para. 45.a(t)(8) (emphasis added).  A fortiori, appellant, when he was charged with rape, clearly was on proper notice the government intended to prove he offensively touched the victim.

In order to prevail on a variance claim, an appellant must prove first, it is material, and then, second, he was prejudiced.  Marshall, 67 M.J. at 420.  Appellant alleges a material variance exists because the “very nature of the offense” was different.  See Appellant’s Brief at 18.  The facts of this case and our determination here that aggravated sexual assault was properly instructed as a lesser included offense of rape lead us to conclude otherwise; undoubtedly, the nature of the offenses were sufficiently similar to avoid any material variance between the pleadings and the proof.  Because we find no material variance, we need not evaluate whether appellant was substantially prejudiced.
 
CONCLUSION

Upon consideration of the entire record and the other assigned errors, the findings of guilty and sentence are affirmed.  
FOR THE COURT:

MALCOLM H. SQUIRES, JR.
Clerk of Court

� Chief Judge BECK took final action in this case prior to his permanent change of duty station and departure from the court.


� We heard oral argument in this case on 1 September 2009 at The John Marshall Law School in Chicago, Illinois as a part of “Project Outreach,” a public awareness program demonstrating the operation of the military justice system.





� The other two assignments of error are as follows:  “whether the military judge erred when he failed to grant the defense motion for a finding of not guilty to the charge of rape,” and “whether the evidence is factually and legally insufficient to support a finding of guilty to aggravated sexual assault.”  


� Appellant was acquitted of the charge he assaulted PV2 HVT by choking her in violation of Article 128, UCMJ.





� This “Part” refers to the “Punitive Articles” in the MCM, Part IV.


� Appellant was charged with raping PV2 HVT by “using power or strength or restraint applied to another person, sufficient that the other person could not avoid or escape the sexual conduct.”  The military judge instructed the panel in accordance with the definition of force in Article 120, UCMJ, and included the term “physical violence” in his instructions.  Neither party objected at trial, and we specifically find the military judge’s inclusion of that term did not prejudice appellant in any way.


� This refers to the Military Judge’s Benchbook instruction on rape in Dep’t of Army, Pam. 27-9, Legal Services: Military Judges’ Benchbook.


� Record at 381.





� In United States v. King, 10 U.S.C.M.A. 465, 28 C.M.R. 31 (1959), our superior court examined whether an assault in which serious bodily harm was intentionally inflicted was a lesser included offense of robbery.  Although much of the case dealt with general versus specific intent crimes, the court discussed the similarities between violence and injury.  “The specification alleged robbery ‘by means of force and violence,’ and this allegation is broad enough to embrace any form of force and violence used to obtain the victim’s property.  It would be illogical to say that injuries inflicted for the purpose of forcibly taking property from the person of another would not be intentionally imposed.”  Id. at 470, 28 C.M.R. at 13.  “The term ‘force and violence’ includes physical injuries, both serious and minor.”  Id. at 470, 28 C.M.R. at 13 (citing United States v. Walker, 8 U.S.C.M.A. 640, 25 C.M.R. 144 (1958)).


� Appellant neither alleges, nor we do we find, a material variance exists for other reasons.  See Finch, 64 M.J. at 121.  On the contrary, appellant was actually subjected to a less severe maximum punishment and convicted of a less serious offense than if he had been convicted of rape.  Furthermore, assuming arguendo we found a material variance existed, we would have concluded appellant suffered no prejudice.  He does not risk another prosecution for the same conduct.  Additionally, we find no merit in appellant’s claims he was not adequately prepared to defend against the aggravated sexual assault charge as instructed by the military judge and would have developed a new strategy had he known about this lesser included offense.  
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