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MEMORANDUM OPINION 
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

Senior Judge JOHNSON:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of rape of a child under 12 years of age on divers occasions, in violation of Article 120, Uniform Code of Military Justice, 10 U.S.C. §920 [hereinafter UCMJ].  The military judge sentenced appellant to reduction to Private E1, confinement for twenty years, and a dishonorable discharge.  The convening authority approved the sentence as adjudged.
On 17 November 2009, appellate defense counsel filed a brief on behalf of appellant asserting the following assignment of error:

WHETHER APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL DURING THE PRETRIAL, TRIAL, PRESENTENCING, AND POST-TRIAL STAGES.

Appellant’s assignment of error merits discussion, but no relief, and we affirm the findings and sentence.
I. 
BACKGROUND

A. Appellant’s Crimes and Guilty Plea

The stipulation of fact, as well as the providency inquiry, indicate the following:  In February 2008, appellant’s then 11-year-old stepdaughter (“JS”), reported to her classmate that appellant had taken her into her bedroom and raped her.  The classmate informed JS’s mother (“JH”) (appellant’s wife), who in turn notified school officials.  JS was removed from the home by the state of Georgia and placed in foster care, where she remained as of the time of trial.  
On at least three occasions, appellant raped JS in the family home.  The first rape occurred in the summer of 2006 at the family’s on-post home at Fort Stewart while JS’s mother was hospitalized for bladder surgery.  Taking advantage of her mother’s absence, appellant called JS into his bedroom, raped her on a mattress on the bedroom floor, and ejaculated inside of her vagina.  During the rape, JS cried, told appellant it hurt, and asked him to stop, though appellant did not stop until he had finished.  During this rape, as in the other two rapes, appellant was on top of JS and did not wear a condom.  During one of the rapes, JS protested she was “too young,” but appellant responded, “You are a big girl now.”
In the fall of 2006, at approximately 0500, JH discovered appellant walking out of JS’s room wearing only his shorts.  JH asked appellant, “What are you doing?," to which appellant responded by hugging JH and crying.  JH then walked into her daughter’s room and discovered her crying, wearing no underwear, and “covering her private area with her hand.”  JH asked JS what happened, but JS declined to provide specifics.  JH asked JS when appellant had started doing this to her, and JS responded, “It started a couple of years ago.”  When interviewed by authorities, JS recalls asking appellant, “Why do you always do that?” and appellant failing to reply but instead leaving the house for PT.  Before JH had found appellant leaving JS’s room, appellant had in fact raped his stepdaughter.

Finally, in May 2007, appellant raped JS while JH was on an errand to the bank.  At the time, appellant was alone with his and JH’s infant child and JS.  JS recounted in her interview that this time, appellant told JS, “take off your jeans or I will slap you.”  Appellant pulled JS into his bedroom closet, and raped her while on top of her. Despite her cries and statements that it hurt, the rape continued.  Appellant and JS then heard the garage door opening, at which time appellant stopped.  JS reported that the accused then picked up the infant child, who according to JS was in the bedroom during the rape.

On 28 May 2008, appellant was arraigned, and on 20 June 2008, appellant pled guilty and was sentenced for the rapes described above.  Appellant was initially charged with three specifications of rape, on divers occasions, of JS, a person who had not yet attained the age of 12 years.  Two specifications were dismissed as part of appellant’s pretrial agreement and concerned rapes dating back as far as March 2002 when appellant’s stepdaughter was five years old.  Appellant’s maximum confinement exposure was life imprisonment without the possibility of parole. Because of a pretrial agreement, however, appellant’s maximum confinement exposure was twenty years.
B. Allegations of Ineffective Assistance of Counsel
On 17 November 2009, appellate defense counsel filed an unopposed motion to attach Defense Appellate Exhibit (DAE) A, a sworn affidavit from appellant, dated 22 October 2009. This court granted the motion to attach on 16 March 2010.
Appellant’s affidavit, his brief, and his reply brief collectively allege, inter alia, that his trial defense counsel, Captain (CPT) N was deficient in that she advised appellant, a non-U.S. citizen, he would not be deported to his native Micronesia as a result of his guilty plea.  Appellant avers, “I asked CPT N specifically when we were discussing my options:  If I pled guilty to these offenses, would I possibly be deported?  She told me I would not be deported, that I should not worry about that.”  Appellant further claims, “If I had been told that a conviction for this offense would mean I would lose the right to citizenship and open up the possibility I would be deported out of the United States, I would not have pled guilty at trial.”
On 18 March 2010, we ordered government appellate counsel to obtain an affidavit from CPT N addressing this and other allegations contained in appellant’s brief and appellate exhibits.

On 9 April 2010, we granted the government’s motion to attach CPT N’s affidavit, dated 8 April 2010.
Captain N’s affidavit, in relevant part, states the following:

He did not directly ask me about the effect of a guilty plea on his citizenship status or whether he would be deported.  I informed him of the consequences of pleading guilty given his citizenship status.  
I told him that if he was not a US citizen and he was convicted of this crime, regardless of whether he plead [sic] guilty, he would be permanently barred from becoming a US citizen unless there was a change in the law I did not know about.

I told SSG Helgenberger he would likely be deported immediately upon his release.  He wanted to know the exact timing of deportation and I again emphasized “immediately.”

This was our only conversation about citizenship.  He never expressed any concern about this issue in our discussions about his decision to plead guilty.  SSG Helgenberger’s allegations that he told me his citizenship status would affect his decision about whether to plead guilty and that I told him “not to worry” about his deportation risk are false.

On 16 June 2010, we granted the government’s motion to attach a second affidavit from CPT N, dated 10 June 2010, as Government Appellate Exhibit (GAE) 1.  It states, in relevant part, 

My advice to SSG Helgenberger to accept the pretrial agreement and to plead guilty was made with a complete understanding of his citizenship status, fully advising him of the deportation consequences with either a plea of guilty or a finding of guilty if he plead not guilty and the evidence the Government had against him.

On 30 June 2010, we granted appellant’s motion to attach a second affidavit from appellant, dated 21 June 2010, as DAE D.  It states, in relevant part, “The issue of whether a guilty plea would affect my citizenship was so important to me that I specifically asked my attorney whether I would be deported after serving a sentence.  Her exact answer was ‘Probably Not.’  She also told me not to worry about it.”

C. The DuBay Hearing

Based upon the above, we determined that a DuBay
 hearing was required because we were faced with competing post-trial affidavits concerning appellant’s allegations of ineffective assistance of counsel.
  Following the hearing, the military judge made detailed findings of fact (Appellate Exhibit XI) concerning the following two questions:

1. “What, if any, inquiry did appellant make to CPT N, prior to his guilty plea, concerning the effects of appellant’s guilty plea and criminal conviction upon his immigration status?”
We adopt in full the military judge’s findings concerning this first question.  The military judge found, inter alia, appellant “made one inquiry about deportation” and “[t]here was one exchange about his pending citizenship that came up during the course of conversation concerning his sex offender registration.”  The military judge found appellant’s testimony during the DuBay hearing credible when he admitted that CPT N had advised him before his guilty plea that his conviction would bar him from United States citizenship.  The military judge noted that CPT N’s testimony supported this admission, and that appellant’s admission was inconsistent with his previously filed affidavit.  The military judge also noted appellant was well-versed in certain aspects of immigration law, including as it pertains to the United States and Micronesia, and had personal experience with the application process for United States citizenship.  The military judge concluded, “I find that if his citizenship and his possible deportation were his paramount concern, he would have inquired more vigorously than he did.”  The military judge also noted appellant’s immigration status was a factor early on in the case (the government cited his flight risk because of his Micronesian citizenship during the pretrial confinement hearing).  The military judge found this demonstrated “notice that his citizenship status could be a factor in the administrative and corollary procedural aspects of the trial.”
2. “What, if any, advice did CPT [N] provide appellant, prior to his guilty plea, concerning the effects of his guilty plea and criminal conviction upon his immigration status?”


We also adopt in full the military judge’s findings concerning this second question.  The military judge found, inter alia, “that CPT N did tell the accused he would be deported.  This was a single sentence statement and was not detailed advice or an involved conversation.”  The military judge found this exchange could be characterized as “giving notice,” rather than “robust advice.”  
The military judge further found, “that at the time of trial, [appellant’s] primary focus was limiting his time in prison.” She made this finding because of the serious nature of appellant’s crimes and appellant’s failure to ask counsel for clarification when, according to his affidavit, CPT N said “probably not, don’t worry about it” when appellant asked whether he would be deported.  The military judge also noted that both of appellant’s detailed trial defense counsel testified (CPT N as well as CPT W) that “appellant’s primary concern was that he would spend the rest of his life in jail.”  The military judge specifically found appellant not to be credible with respect to his claims CPT N said “probably not, don’t worry about it” and that he would have turned down any plea agreement (even one with no confinement) had he known deportation was possible.
Finally, while not directly related to the issue of deportation, the military judge found that counsel provided appellant inaccurate advice about the possibility of parole.  Captain N was unaware that as a non-citizen, appellant was ineligible for parole.  Additionally, appellant, as a non-citizen, was and remains ineligible for certain release programs.  Appellant was not aware of these “collateral impacts of his citizenship status until he in-processed at the [United States Disciplinary Barracks].” 

II. 
LAW AND DISCUSSION

A. Impact of Guilty Plea on Appellant’s Citizenship 
To demonstrate ineffective assistance of counsel under Strickland v. Washington, 466 U.S. 668 (U.S. 1984), an appellant “must show that counsel’s performance was deficient. . . . Second, [he] must show that the deficient performance prejudiced the defense.”  Id. at 687.  “An accused making a claim of ineffective assistance ‘must surmount a very high hurdle.’”  United States v. Denedo, 66 M.J. 114, 127 (C.A.A.F. 2008) (citing United States v. Perez, 64 M.J. 239, 243 (C.A.A.F. 2006)).  “To show prejudice from ineffective assistance of counsel in a guilty plea case, an accused must show ‘that there is a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial.’”  Denedo, 66 M.J. at 129 (C.A.A.F. 2008) (citing Hill v. Lockhart, 474 U.S. 52, 59 (1985) and United States v. Alves, 53 M.J. 286, 289 (C.A.A.F. 2000)), aff’d 129 S. Ct. 2213 (2009).

In Denedo, CAAF held that “[a]n attorney’s failure to advise an accused of potential deportation consequences of a guilty plea does not constitute deficient performance under Strickland.”  Id.  (citing United States v. Fry, 322 F.3d 1198, 1200 (9th Cir. 2003)).  However, “[a]n affirmative misrepresentation about such consequences . . . can constitute deficient performance, particularly when the client requests the information and identifies the issue as a significant factor in deciding how to plead.”  Id.  The Supreme Court of the United States has gone further, holding that “when the deportation consequences are clear, as it was in this case, the duty to give correct advice is equally clear.”  Padilla v. Kentucky, 130 S. Ct. 1473, 1484 (2010).
As noted above, we adopt the military judge’s findings that appellant was indeed aware he would be deported and would be ineligible for United States citizenship as a result of pleading guilty at his trial.  Counsel was not ineffective because she provided accurate advice when she informed appellant he would be deported and would not be eligible for citizenship.  See Denedo, 66 M.J. at 129.  As there was no error, we need not address prejudice.  However, the record of appellant’s guilty plea and DuBay hearing demonstrate that even if there was error, there is no reasonable probability that appellant would not have pleaded guilty and insisted on going to trial.  Objectively speaking, the government’s case was strong, and appellant’s counsel negotiated a pretrial agreement reducing his maximum confinement exposure from confinement for life without parole to confinement for twenty years.  Additionally, the agreement required the government to dismiss two additional specifications of rape of a child under the age of 12.  All of these facts undermine petitioner’s belated and unconvincing claim he would have contested his case and risked imprisonment for the remainder of his natural life had he been advised that his guilty plea would have resulted in deportation.
B. Impact of Guilty Plea on Appellant’s Parole Eligibility

We adopt the military judge’s findings that CPT N did not accurately advise appellant that as a non-citizen he would be ineligible for parole.  Nonetheless, we do not find counsel was ineffective; even had she advised him accurately on this point, it would not have affected his decision to plead guilty.  
First, parole itself is a speculative and nebulous creature of the penal system.  See generally United States v. Hannan, 17 M.J. 115, 122-24 (C.M.A. 1984).  It is well-known that “not every inmate who becomes eligible for parole is ever placed on parole— or placed on parole on the first date he becomes eligible for parole.”  Id. at 123.  Appellant’s counsel could never have guaranteed a release date or promised anything upon which appellant could have relied with any certainty.
Second, appellant has failed to establish prejudice.  Appellant never alleged that he would not have pled guilty had he known his immigration status rendered him ineligible for parole.  See Hill, 474 U.S. at 60.
Finally, those same factors that demonstrate the unlikelihood appellant would have taken his case to trial because of the immigration consequences loom equally large with respect to parole.  In view of the government’s strong case and the pretrial agreement’s favorable terms for sentencing limitation and dismissal of two rape specifications, there is no reasonable probability appellant would not have pled guilty and insisted on going to trial.  See id.
C. Additional Allegations of Ineffective Assistance of Counsel

In addition to his allegations concerning counsel’s advice on citizenship, deportation, and parole, appellant makes other claims that counsel was ineffective throughout all stages of representation.  Appellant, in his brief and affidavits, first alleges trial defense counsel failed to conduct an adequate pretrial investigation because she did not obtain a taped interview between Criminal Investigative Command (CID) and appellant’s victim; that counsel failed to interview appellant’s stepdaughter before trial; and that counsel did not investigate problems with the chain of custody for DNA evidence.

Appellant further claims counsel was deficient for not objecting to the inclusion of the “long form” of appellant’s sanity board (with its diagnosis of appellant as a pedophile) as an appellate exhibit; that she failed to call to testify a soldier whose life appellant had allegedly once saved in Iraq after an IED explosion; that counsel elicited harmful testimony from appellant’s wife during sentencing; that she failed to provide a Good Soldier book during sentencing; that counsel’s sentencing argument was damaging to appellant; and that appellant’s clemency packet was submitted without his wife’s letter of support.  While we discuss each allegation below, we find each of them without merit and grant no relief.
The Strickland test, supra, for ineffective assistance of counsel applies to all phases of the court-martial, including guilty plea and sentencing proceedings.  Alves, 53 M.J. at 289.  There is a strong presumption of competence for counsel, and an appellant must meet this two-part test to overcome that presumption.  Perez, 64 M.J. at 243.  An appellant “making a claim of ineffective assistance ‘must surmount a very high hurdle.’”  Denedo, 66 M.J. at 127 (quoting Perez, 64 M.J. at 243).  “[W]e apply a de novo standard of review to the ultimate determination of whether an appellant received ineffective assistance of counsel and whether there was prejudice.”  United States v. Paxton, 64 M.J. 484, 488 (C.A.A.F. 2007).  
“[W]here the alleged error of counsel is a failure to investigate or discover potentially exculpatory evidence, the determination whether the error ‘prejudiced’ the defendant by causing him to plead guilty rather than go to trial will depend on the likelihood that discovery of the evidence  would have led counsel to change his recommendation as to the plea.”  Hill, 474 U.S. at 59.  See also United States v. Ginn, 47 M.J. 236, 247 (C.A.A.F. 1997) (citing and quoting Hill).
Under the guiding principles of Ginn, “if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor, the claim may be rejected on that basis.”  Id. at 248.  Furthermore, if an “affidavit is factually adequate on its face but the appellate findings and the record as a whole ‘compellingly demonstrate’ the improbability of those facts, the Court may discount those factual assertions and decide the legal issue.”  Ginn, 47 M.J. at 248.
1.  Pretrial Investigation 

Counsel’s pretrial investigation was not ineffective.  The military judge found appellant at times was not credible during his DuBay testimony.  With respect to appellant’s allegations that counsel failed to obtain and view the CID interview with appellant’s stepdaughter, we find the appellate findings and the  record as a whole “compellingly demonstrate” the improbability of appellant’s claim.  See Ginn 47, M.J. at 248.  
With respect to counsel’s failure to interview appellant’s daughter, counsel avers she elected not to do so in light of additional aggravating evidence she believed may have surfaced based on additional admissions appellant made to counsel. This was a tactical decision by counsel which we are loath to second-guess. “As a general matter, [t]his Court will not second-guess the strategic or tactical decisions made at trial by defense counsel.”  See United States v. Paxton, 64 M.J. 484, 489 (C.A.A.F. 2007) (citing and quoting Perez, 64 M.J. at 243).  See also United States v. Mazza, 67 M.J. 470, 474-75 (C.A.A.F. 2009).  Appellant has failed to show counsel’s performance in making this decision was “unreasonable under prevailing professional norms.”  See Perez, 64 M.J. at 243.
Appellant also claims counsel failed to investigate alleged mishandling of DNA evidence.  Again, we find appellant’s claim improbable.  See Ginn 47 M.J. at 248.  Additionally, appellant’s affidavit is, at best, speculative and vague regarding his concerns the DNA evidence was mishandled. See id. (“[If] the affidavit does not set forth specific facts but consists instead of speculative or conclusory observations, the claim may be rejected on that basis.”). Furthermore, even were appellant’s claim true, there was overwhelming evidence of appellant’s guilt with or without DNA evidence, and appellant has failed to leap the “high hurdles” necessary to carry his burden.  See id.  It is not at all likely that any of these allegations, even if true, would have led counsel to change her recommendation as to the plea.  There simply is no prejudice here.  See Hill, 474 U.S. at 59.

2.  Disclosure of Sanity Board


Appellant divines, without evidence, that the military judge may have considered the Rule for Courts-Martial (R.C.M.) 706 board report as evidence in aggravation against appellant because the “long form” of the report included appellant’s diagnosis of pedophilia.  This speculative rumination ignores the facts that the report was admitted as an appellate exhibit and that the military judge only discussed the report on the record insofar as was necessary to ensure appellant was provident and was not raising a mental responsibility defense.  See id.  More importantly, a military judge is presumed to know the law and apply it correctly, absent clear evidence to the contrary, and would not consider an appellate exhibit for sentencing purposes.  See United States v. Sanders, 67 M.J. 344, 346 (C.A.A.F. 2009).  As such, counsel was not deficient for failing to object to its inclusion as an appellate exhibit.
3.  Sentencing Witness “Denial”


Major (MAJ) DU, appellant’s former battery commander, submitted an affidavit to this court stating, inter alia, he would have testified on appellant’s behalf but no one ever asked him to do so.  Major DU would have testified about appellant’s contributions as “one of the best ‘combat’ NCOs I have ever worked with,” and that appellant was present when MAJ DU was seriously wounded in Iraq by an IED and “remained calm [and] established security both for me and the HLZ for the Medevac.”
Appellant alleges counsel was ineffective because MAJ DU was not called as a sentencing witness.  Counsel’s affidavit states appellant volunteered to contact MAJ DU.  Appellant characterizes his allegation as a “denial of [a] sentencing witness” but in his own affidavit appellant admits he told counsel he would contact appellant’s rear detachment commander (“CPT R”) to request the commander locate MAJ DU and “arrange to have him speak for me at my trial.”  Ultimately, MAJ DU never testified.  Appellant now alleges CPT R never contacted MAJ DU but instead told appellant that he had contacted MAJ DU and that MAJ DU “would not testify for me.  This is one of the reasons I pled guilty.  I had worked with [MAJ DU] for so long and we had a good commander/NCO relationship – and if even he would not speak for me, I had no chance at trial.”  Appellant also claims in his affidavit that “I later found out MAJ DU wanted to testify for me, and that [CPT R] did not even ask MAJ DU if he wanted to testify for me.”  In the next sentence of his affidavit, appellant then avers “I told my attorney this, and he was not listed as a defense witness and was never called as a sentencing witness.  She never contacted him to find out if he would speak for me, even though she knew he would have great things to say about me.”
Trial defense counsel states in her affidavit that when she informed appellant that MAJ DU would have to be made aware of appellant’s crimes before testifying, appellant then said he would contact MAJ DU himself.  Appellant, at a later meeting with counsel, told her that CPT R had contacted MAJ DU and that MAJ DU “did not want to testify ‘because of what I did.’”  Counsel also avers that during a later discussion of potential sentencing witnesses, she asked appellant whether he knew of any former commanders or NCOs who would testify, but that appellant provided no names and never mentioned MAJ DU again.
Defense counsel was not ineffective.  Appellant chose to take on the responsibility of tracking down MAJ DU himself.  “[T]o raise ineffectiveness of counsel for failure to investigate a witness, a movant must allege the specific information that counsel failed to discover, that a reasonable investigation would have disclosed the information, and that the information would have aided the movant's defense.”  United States v. Russell, 48 M.J. 139, 141 (C.A.A.F. 1998) (citations and quotations omitted).   In the present case, counsel cannot be held accountable for CPT R’s alleged perfidy.  Moreover, appellant has not demonstrated that a reasonable investigation by counsel would have led to a different result.  Captain R, after all, not only was appellant’s rear detachment commander, but, according to Paragraph 8 of MAJ DU’s affidavit, MAJ DU’s rear detachment commander as well at the time of appellant’s guilty plea.  As such, CPT R was the most logical, reasonable point of contact for locating MAJ DU and determining whether he was available to testify, regardless of whether appellant or trial defense counsel was the inquiring party.  
4.  Appellant’s Wife’s Sentencing Testimony

As stated supra, our court generally will not second-guess strategic or tactical decisions made by trial defense counsel.  Paxton, 64 M.J. at 489.   We decline to conclude counsel was ineffective for calling appellant’s wife to testify or in how counsel handled the examination.  Counsel had sound reasons for calling appellant’s wife, and while his wife did testify appellant would not live in her house should he be released from confinement, this testimony was part of a reasonable strategy to demonstrate to the military judge that appellant would not present a threat to his victim or any other children living in his wife’s home.  Furthermore, a wholistic, blinders-free analysis of her testimony reveals appellant’s wife testified she forgave appellant, expressed a desire he not be confined, and that appellant had been supportive of her and her children.  Counsel’s strategy was appropriate, particularly in light of the serious nature of appellant’s crimes and counsel’s personal experience with military judges questioning witnesses on the issue of victim risk should an accused be released from confinement.
5. “Good Soldier” Evidence 

Contrary to appellant’s claims, defense counsel was not ineffective with respect to the “Good Soldier” evidence she provided at sentencing.  In one of appellant’s affidavits, he cites, inter alia, his service as a platoon sergeant, his deployments to Iraq, and his NCOERs as examples of evidence that were never presented to the military judge.  Defense Exhibit E contains approximately ninety (90) pages of materials, including NCOERs, awards, educational accomplishments, and enlistment contracts.  
6. Defense Counsel’s Sentencing Argument

We again decline to second-guess counsel’s tactics. Paxton, 64 M.J. at 489.  Counsel elected to take an approach in which she hoped to minimize the emotional shock of appellant’s heinous crimes: the raping of his step-daughter.  Counsel cited, inter alia, the societal stigma placed on sexual offenders, emphasized appellant’s willingness to plead guilty, and appealed for consideration of appellant’s other children’s ability to someday have a relationship with appellant.  In so doing, counsel sought to minimize the sentence to confinement, a goal consistent with appellant’s priority as identified by the military judge at the DuBay hearing.
7. Appellant’s Clemency Matters

Finally, counsel was not ineffective for failing to include a letter from appellant’s wife in his R.C.M. 1105 submissions.  Appellant avers he “was never given a specific deadline to turn in letters.”  On 20 June 2008, appellant signed his Post-Trial and Appellate Rights form (Appellate Exhibit VIII).  Paragraph 3 of that form contains the timelines associated with R.C.M. 1105 matters.  In addition to appellant’s signature, he initialed the form in several places in Paragraph 9, which reads, “I have read and had my post-trial rights explained to me by counsel and I acknowledge these rights and make the elections set forth below.”  Within Paragraph 9, appellant specifically initialed, inter alia, the sentence reading, “I understand my post-trial and appellate rights.”    

Moreover, counsel’s affidavit’s states she contacted appellant’s wife multiple times to obtain a letter, but appellant’s wife never provided one to her for appellant’s submissions.  Counsel’s assertion is uncontroverted, and appellant has demonstrated neither deficient performance nor prejudice.  Appellant thus fails to overcome the strong presumption of competence of counsel.  Perez, 64 M.J. at 243.  
With respect to appellant’s additional allegations of ineffective assistance of counsel, it is important to note at trial, as well as in the offer to plead guilty itself, petitioner expressed his satisfaction with his defense counsel.  Furthermore, appellant was fully provident during his guilty plea and received the benefit of his pretrial agreement.   See Ginn, 47 M.J. at 248 (In assessing an ineffective assistance of counsel claim, “an appellate court may decide the issue on the basis of the appellate file and record (including the admissions made in the plea inquiry at trial and appellant’s expression of satisfaction with counsel at trial) . . . .”).  See also Denedo, 66 M.J. 127-28.  All of these facts belie petitioner’s belated and unconvincing claims of dissatisfaction and ineffective representation.
III. 
DECISION

Our review of the entire record fully satisfies us that appellant received a thoroughly effective defense.  On consideration of the entire record, including the affidavits submitted by both sides as well as the DuBay hearing, we hold the findings of guilty and the sentence as approved by the convening authority correct in law and fact.  Additionally, we find those matters raised personally by appellant to be without merit.  Accordingly, the findings of guilty and the sentence are AFFIRMED.

Judge BAIME and Judge BURTON concur.

FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court

� After discovering appellant walking out of JS’s room, JH told JS to take a shower.  While in the shower, JS conversed with her mother (who was standing in the 





(continued . . . )


bathroom) about what had happened.  JH told her daughter “that she was not going to tell police since it had been going on so long and there was nothing she could do.”  JH instead told JS that she would “talk” to appellant “and tell him to stop.”


� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  





� See generally United States v. Ginn, 47 M.J. 236, 243 (C.A.A.F. 1997) (“Article 66(c) does not authorize a Court of Criminal Appeals to decide disputed questions of fact pertaining to a post-trial claim, solely or in part on the basis of conflicting affidavits submitted by the parties.”).
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