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MEMORANDUM OPINION
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Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful use of cocaine (two specifications) and wrongful use of marijuana on divers occasions, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  Contrary to his pleas, the military judge convicted appellant of possession with the intent to distribute cocaine,
 wrongful distribution of cocaine on divers occasions, and wrongful use of ketamine on divers occasions,
 in violation of Article 112a, UCMJ, 10 U.S.C. § 912a.  The military judge sentenced appellant to a bad-conduct discharge, confinement for twenty months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  Pursuant to a pretrial agreement, the convening authority approved only fourteen months of appellant’s sentence to confinement, but otherwise approved the adjudged sentence.  Appellant was credited with fifteen days of confinement against his sentence to confinement.

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  We accept the government’s concession that the military judge erred in admitting testimonial hearsay in violation of the Confrontation Clause of the Sixth Amendment to the United States Constitution.  We further agree with appellant’s assertion that this error was not harmless beyond a reasonable doubt and will grant appropriate relief.  We find the other error asserted by appellant to be without merit. 
FACTS

After the military judge accepted appellant’s pleas of guilty, the government attempted to prove the remaining charged offenses.  To do so, the government sought to admit, under Military Rule of Evidence [hereinafter Mil. R. Evid.] 807, a sworn statement given by a witness, Private (PVT) M, whom the government was unable to locate.  The statement was taken by a Criminal Investigation Command investigator during the course of the investigation into appellant’s and others’ drug activities.  At the time, the investigation was focused on appellant.  Private M made the statement after he confessed his drug use to the chief of military justice and another trial counsel at Fort Drum.  The chief of military justice specifically questioned PVT M on what he knew about PVT Barr’s involvement with drugs.  Although PVT M initially resisted divulging any information in regard to other soldiers, the chief of military justice conveyed to PVT M that his unit was contemplating court-martialing him.  The chief of military justice told PVT M if he was able to provide helpful information, that his cooperation would be conveyed to his command to consider in determining how PVT M should be punished for his actions.  Private M ultimately agreed to give a statement implicating appellant.  

When asked by the military judge the purpose of the government’s admission of the statement, Prosecution Exhibit (P.E.) 1, government counsel responded:

[T]o show distribution on different occasions, as well as the--specifically, the mushroom use, sir, that is the most probative evidence we have of the mushroom use, actually feeling the effects and uses with [PVT M].  Also, the instances of distribution, should you choose not to--the (sic) are completely separate from the ones that [one of the witnesses who testified previously] described--as well, as the instances of the drug use, where [PVT M] speaks about having used in his statement . . . . 

The following colloquy then ensued where the military judge clarified the government’s position:
MJ:  Okay, so your first point is it’s offered to prove the use of mushrooms in Specification 8, is that correct?

ATC:  Yes, sir.

MJ:  Okay.  The second point is?

ATC:  The multiple distributions that [PVT M] alleges Private Barr to him over—between May and November of 2002, and for the specification, Specification IV (sic).

MJ:  Multiple distributions of?

ATC:  Cocaine.

. . . .

MJ:  Okay.  So, only those two points?

ATC:  Yes.


The military judge made the following ruling on the statement’s admissibility:

As to [Mil. R. Evid.] 807(B), I believe that portions of [P.E.] 1 for identification are more probative on the points mentioned by the [g]overnment previously than any other evidence reasonably available, in that they are more detailed and provide at least as to the statements made by the witnesses previously regarding the accused’s admissions of using and possessing Psilocybin, they provide the corroboration required under [Mil. R. Evid.] 304(g).

As to [Mil. R. Evid.] 807(C), I do believe that admission of portions of . . . [P.E.] 1 for identification do serve the general purposes of the rule of evidence, in that, they assist in finding the truth in a fair and just manner without unjustifiable delay.

Therefore, under both [Mil. R. Evid.] 807 and [Mil. R. Evid.] 804(b)(3),  I will admit the following portions of [P.E.] 1:   “Barr and I ate mushrooms,” and at the bottom of the second page the words, “I bought a lot of times off of him.  I cannot say the exact number of times, but roughly about 20 times I bought cocaine off of him.  I purchased it in 8-Ball form for $140.00.  I purchased from him between May of 2002 until November 2002.”
Additionally, immediately above that, I will admit the sentence:  “I purchased two or three 8-Balls of cocaine from Barr, totaled, not at one time.”

In addition to P.E. 1, there was live testimony from several witnesses presented at trial.  Private D.M. testified that he arranged for appellant to buy two 8-Balls of cocaine from a local drug dealer, that appellant used cocaine and other drugs on the weekends with other soldiers, that he believed appellant traded cocaine for other drugs, but that he never actually saw appellant distribute cocaine.   Private A testified that he sold an 8-Ball of cocaine to appellant and that he saw appellant use ketamine on one occasion.  Private G testified that he had not only seen appellant use cocaine, but that appellant had brought two 8-Balls of cocaine to a party, split the cocaine into lines, and allowed PVT G and others to use the cocaine.  Private G further testified that on another occasion he saw appellant in his and appellant’s barracks room, using cocaine that appellant supplied with another soldier, PVT K.  Private K testified, however, that he never used drugs with appellant and that appellant never sold him drugs.  Private B testified that it was PVT G, and not appellant, who brought the cocaine to the party referred to by PVT G.  Finally, because the government witnesses were also involved in drug activities, the defense presented witnesses who testified to overhearing the government witnesses indicate that they would do whatever it took to avoid punishment for their actions.        
Discussion

The Supreme Court has stated that “the only indicium of reliability sufficient to satisfy constitutional demands is the one the Constitution actually prescribes:  confrontation.”  Crawford v. Washington, 541 U.S. 36, 69 (2004).  “Where testimonial evidence is at issue, however, the Sixth Amendment demands what the common law required:  unavailability and a prior opportunity for cross-examination.”  Id. at 68.  The government properly concedes that the statements admitted were testimonial hearsay and that appellant was not afforded his Constitutionally protected right to confront the declarant.    

If a statement is admitted in violation of the Constitution, “we cannot affirm the findings unless we determine beyond a reasonable doubt that the error did not contribute to the findings of guilty.”  United States v. Hall, 58 M.J. 90, 94 (C.A.A.F. 2003) (citing United States v. Walker, 57 M.J. 174, 178 (C.A.A.F. 2002)).  “‘Our focus is not on whether the members were right in their findings but, rather, on whether the error had or reasonably may have had an effect upon the members’ findings.’  The government bears the burden of establishing that constitutional error is harmless beyond a reasonable doubt.”  Id. (quoting United States v. Bins, 43 M.J. 79, 86 (C.A.A.F. 1995)) (emphasis added); see also United States v. Egan, 53 M.J. 570, 574 (Army Ct. Crim. App. 2000).  

In this case the fact finder, the military judge, stated that the statements admitted were “more probative” than the rest of the government’s evidence on the allegation of appellant’s distribution of cocaine (Specification 4 of The Charge) and “[assisted him] in finding the truth in a fair and just manner without unjustifiable delay.”  Although these conclusions may have been required for the evidence to be admissible under Mil. R. Evid. 807, they leave us unable to conclude beyond a reasonable doubt that the statements did not contribute to the finding of guilty of Specification 4 of The Charge.  Likewise, we also cannot determine beyond a reasonable doubt that these statements did not contribute to the finding of guilty to possessing cocaine with the intent to distribute (Specification 1 of The Charge).
  
CONCLUSION
Accordingly, the finding of guilty to Specification 4 of The Charge is set aside and that specification is dismissed.  Specification 1 of The Charge is amended to read:

In that Private (E1) Joshua R. Barr, U.S. Army, did, at or near Syracuse, New York and Fort Drum, New York, on divers occasions between on or about 19 May 2002 and 
3 October 2002, wrongfully possess an unknown quantity of cocaine.

As amended, the finding of guilty to Specification 1 of The Charge is affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), United States v. Reed, 33 M.J. 98 (C.M.A. 1991), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), to include the factors identified by Judge Baker in his concurring opinion, we affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for eight months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).






FOR THE COURT:
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Clerk of Court
� Appellant pled guilty and was found to be provident to simple possession of cocaine.





� Appellant pled guilty and was found to be provident to a single use of ketamine.


� Appellant plead guilty to simple possession of cocaine.
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