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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
GALLAGHER, Judge:


Appellee is charged with two specifications of indecent exposure and two specifications of assault, in violation of Articles 120 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 928 [hereinafter UCMJ].  This case is before this court pursuant to a government appeal of the military judge’s ruling in accordance with Article 62, UCMJ.  

At trial, appellee moved pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 905(b)(3) and Military Rule of Evidence [hereinafter M.R.E.] 321(c)(2) to suppress any evidence of a photo identification of appellee made by Ms. T.-B. on 25 July 2010, and prevent her from making an in-court identification of appellee.  The military judge granted appellee’s motion and the government filed an appeal under Article 62, UCMJ requesting this court vacate the military judge’s ruling.  We find the military judge abused his discretion in granting appellee’s motion and take remedial action in our decretal paragraph.

FACTS

The factual findings set forth by the military judge in Appellate Exhibit XVI and his additional factual findings in the record are not clearly erroneous and thus, we adopt them.  See United States v. Leedy, 65 M.J. 208, 213 (C.A.A.F. 2007) (“Findings of fact will not be overturned unless they are clearly erroneous or unsupported by the record.”)
In the afternoon of 25 July 2009, Ms. [T.-B.] went for a fast-paced walk on a bicycle trail near Reinheim, Germany.  Ms. [T.-B.] was walking for exercise/cardiovascular purposes and breathes hard during her walks.  She is normally not focused on the people around her as she walks.  Ms. [T.-B.] is nearsighted and was not wearing her prescription contacts at the time of her walk.  Without her contacts, she can see and recognize people at close distances of 2 to 3 meters.  However, her eyesight is degraded at greater distances.

Prior to getting onto the bicycle trail and still approximately 20 to 30 meters away, she observed a bicycle rider (the rider) pass by on the trail in front of her.  The rider was a black man wearing bicycle clothes, a bicycle helmet, and sunglasses.

After Ms. [T.-B.] started walking along the trail, she saw the rider again approximately 20 to 40 meters in front of her.  He was kneeling in front of his bike and doing something to his bike.  As Ms. [T.-B.] approached to within 7 to 8 meters of the rider, he looked back at her and then got back on his bike and rode away.

Ms. [T.-B.] continued to walk along the trail and saw the rider again.  This time he was standing with his back towards her as if he was urinating.  As she walked past the rider—approximately 5 to 7 meters away—he looked back at her.  She continued to walk along the trail, and at some point, the rider passed her again.
A while later, Ms. [T.-B.] noticed the rider once again standing with his back towards her as if he was urinating.  This time however, as she approached, he turned around, and ran towards her with his penis in his hand. He stood approximately 2 feet in front of her face-to-face blocking her way.  He had his pants partially down and he was holding his penis.  Ms. [T.-B.] was panicked by this frightful situation.  Her heart was beating hard, her “stomach was upside down,” and she was focused on getting away.  As she tried to get around the rider, either to his left or right, he continued to block her way. The rider then grabbed Ms. [T.-B.]’s sweater and said something which she interpreted as “Get undressed.”  She pushed him away saying, “Let me go.”  He let go of her and she quickly walked away.  

After Ms. [T.-B.] got home, she called the police and reported that she had been sexually assaulted by a bicycle rider on the bicycle trail.  She talked to Officer Gress and described the rider as a 1.75 meters tall black man with a muscular body and wearing bicycle attire—helmet, sunglasses, and bicycle shirt and shorts.

Officer Gress called two patrols for assistance, then Officer Gress and his partner drove to the trail and started looking for a bicycle rider fitting the description given by Ms. [T.-B.]  They did not see anyone on the entire trail that fit the description, but were able to question two groups of people on the trail.  One group of people on the trail told them that they had seen a bicycle rider fitting this description and pointed them in the right direction.  Officer Gress and his partner called ahead to another patrol that was blocking off that end of the trail.  The other patrol stopped the accused on his bicycle.  The accused is a black male and he was wearing bicycle attire—helmet, sunglasses, and bicycle shirt and shorts.  Officer Gress and his partner apprehended the accused and took him back to the police station.  At the police station, Officer Gress took two photos with a digital camera—one full body view of the accused and one of the accused’s bike helmet and sunglasses. . . .

Approximately 1 ½ hours after her encounter with the rider on the trail, Ms. [T.-B.] received a phone call from Officer Gress informing her that they “found someone that she should take a look at.”  When she arrived at the police station, Officer [Gress] told her that they had taken photos of the suspect and asked her to provide a more specific description of the rider.  She provided the same description as she had over the phone with the addition that the rider had a gap in his teeth and that he spoke in English.  One of the police officers left the room, which Ms. [T.-B.] presumed was for the purpose of verifying the description.

Officer Gress then showed Ms. [T.-B.] the full body picture of the accused on the screen of the digital camera.  Ms. [T.-B.], who was now wearing her prescription contacts, said that the accused was the rider who had assaulted her.  She also mentioned remembering that the rider had a mustache (or stubble on the face).  Therefore, Officer Gress zoomed in on the photo to see if they could decipher the mustache and the gap in the teeth.  Then Officer Gress showed Ms. [T.-B.] the screen with just the accused’s face on it.  (At the 20 September motions hearing, Ms. [T.-B.] only clearly recalled seeing this “close-up,” which specifically focused on the accused’s face, and admitted that her memory was “pretty blurry” in her mind about how the identification process transpired.)  Although she had to look at the photo a few seconds because she had only seen the rider with his helmet and sunglasses on and had never clearly seen his eyes, Ms. [T.-B.] was able to identify the accused as the rider who assaulted her.  According to her 20 September 2010 testimony, she noticed the similarities of the nose, ears, chin and upper lip.

At the 20 September 2010 motions hearing, Ms. [T.-B.], who was wearing her prescription contacts, identified the accused as the rider who assaulted her.  She was very sure (“100 percent”) of her identification because he “just looks like the person because the nose, cheeks, the beard, the . . . muscular body.”


The military judge went on to make additional factual findings on the record.  He found that the first time Ms. T.-B. saw the rider with his back to her appearing to urinate, “that he looked back at her” and that “she saw the [rider’s] face” but “not a clear view” as “she did not have the eyesight to see his face clearly from that distance.”  Additionally, he found “Officer Gress testified that [Ms. T.-B.] reported that the—assailant was wearing black bicycle pants and a light bicycle shirt” and that Ms. T.-B. “reported [the rider’s bicycle’ as a racing bike” and that appellee “was found as he looks in Appellate Exhibit VIII,” the printed copy of the photo of appellee taken by Officer Gress at the police station just after appellee was apprehended. 
LAW AND DISCUSSION

A.  Standards of Review

When acting on interlocutory appeals pursuant to Article 62, UCMJ, our court may act “only with respect to matters of law” and we may not substitute our own fact-finding.  United States v. Cossio, 64 M.J. 254, 256 (C.A.A.F. 2007).  We review a military judge’s ruling on admissibility of evidence for abuse of discretion.  United States v. Ediger, 68 M.J. 243, 248 (C.A.A.F. 2010).  
A military judge abuses his discretion when:  (1) the findings of fact upon which he predicates his ruling are not supported by the evidence of record; (2) if incorrect legal principles were used; or (3) if his application of the correct legal principles to the facts is clearly unreasonable.
United States v. Ellis, 68 M.J. 341, 344 (C.A.A.F. 2010) (citing United States v. Mackie, 66 M.J. 198, 199 (C.A.A.F. 2008)).  “When judicial action is taken in a discretionary matter, such action can not be set aside by a reviewing court unless it has a definite and firm conviction that the court below committed a clear error of judgment in the conclusion it reached upon weighing of the relevant factors.”  Id. (citing United States v. Sanchez, 65 M.J. 145, 148 (C.A.A.F. 2007) (internal quotations omitted)).
We review the military judge’s findings of fact under a clearly erroneous standard and conclusions of law, de novo.  United States v. Cohen, 63 M.J. 45, 49 (C.A.A.F. 2006) (citing United States v. Swift, 53 M.J. 439, 446 (C.A.A.F. 2000); United States v. Ayala, 43 M.J. 296, 298 (C.A.A.F. 1995)).  

In this case, the military judge’s factual findings were not clearly erroneous and he used the correct legal principles.  However, we find the military judge abused his discretion in granting the defense motion to suppress both the photo and in-court identifications of appellee because he “committed a clear error of judgment in the conclusion [he] reached upon weighing of the relevant factors.”  See Ellis, 68 M.J. at 344.  Contrary to the military judge’s conclusions, we hold the photo identification process, under the circumstances, was not so suggestive as to create a substantial likelihood of misidentification.
B.  Applicable Law

The Supreme Court held that “reliability is the linchpin in determining the admissibility of identification testimony . . . .”  Manson v. Brathwaite, 432 U.S. 98, 114 (1977).  The factors to be considered are (1) the opportunity of the witness to view the criminal at the time of the crime, (2) the witness’ degree of attention, (3) the accuracy of his prior description of the criminal, (4) the level of certainty demonstrated at the confrontation, (5) and the time between the crime and the confrontation.  Id. (citing Neil v. Biggers, 409 U.S. 188, 199-200 (1972)).  The court continued that those factors are to be weighed against “the corrupting effect of the suggestive identification itself.”  Brathwaite, 432 U.S. at 114.  See also United States v. Rhodes, 42 M.J. 287, 290 (C.A.A.F. 1995), United States v. Mueller, 40 M.J. 708, 710 (A.C.M.R. 1994).  
Under the Military Rules of Evidence, identifications of an accused are inadmissible if “[e]xclusion of the evidence is required by the due process clause of the Fifth Amendment to the Constitution of the United States as applied to members of the armed forces.”  M.R.E. 321(a)(2)(B).  “An identification is unreliable if the    . . . identification process, under the circumstances, is so suggestive as to create a substantial likelihood of misidentification.”  M.R.E. 321(b)(1).  Where an objection raises the issue of an unreliable identification, the government bears the burden to “prove by a preponderance of the evidence that the identification was reliable under the circumstances . . .”  M.R.E. 321(d)(2).  If the military judge finds the evidence of an identification inadmissible, a later identification may be admitted “if the [government] proves by clear and convincing evidence that the later identification is not the result of the inadmissible identification.”  Id.  

C.  De Novo Review and Conclusions of Law
Opportunity to View

Ms. T.-B. observed the rider a total of five times on a sunny afternoon in July.  Each observation was from a slightly different perspective.  The rider first caught her attention before she even entered the trail.  Although she was approximately twenty to thirty meters away from the rider she could identify that the rider was a black man wearing bicycle clothes, a bicycle helmet, and sunglasses. Once on the trail, she identified the same rider twenty to forty meters in front of her.  This time he was kneeling in front of his bike. She was able to observe the rider the entire time as she walked towards him. When she was within seven to eight meters of the rider he looked back at her, then he got back on his bike and rode away.  The third time she saw the rider, he appeared to be urinating while standing with his back towards her.  This time she was able to observe the rider as she approached and walked past him at a distance of approximately five to seven meters.  When he looked back at her she saw his face, although not clearly due to her eyesight. During this encounter, Ms. T.-B. had ample opportunity and capacity to note his clothing, height, muscular build, and his face in general.  She continued to walk along the trail, and at some point, the rider passed her again—drawing her attention yet a fourth time.  Finally, her attention was drawn to the rider a fifth time when she again noted him standing with his back towards her as if he was urinating.  When she walked towards the rider, he ran towards her and stopped a mere two feet in front of her and they stood face-to-face.  As she tried to maneuver around the rider to the left and to the right, he blocked her way.  The rider then grabbed Ms. T.-B.’s sweater and spoke to her.  She pushed him away while responding, “Let me go.”  As is true of most people during an assault, Ms. T.-B. was extremely scared and trying to get away.  However, the face-to-face confrontation while she tried to get past the rider as he blocked her path and grabbed her sweater, and as she pushed him to break away, gave Ms. T.-B. a concentrated period of at least one to two minutes to view the rider’s face.  She was able to observe his face closely enough to remember a gap in his teeth and a mustache on his lip. Contrary to the military judge’s conclusions, Ms. T.-B. had far more than a minimal opportunity and capacity to view the rider the five separate times she observed him. Even with degraded eyesight at a distance past two to three meters, she was able on those five instances to confirm it was the same person in each encounter and to provide a relatively detailed description of what the rider was doing at the time she noted his presence on the trail.   
Degree of Attention

After Ms. T.-B. initially noted the rider on the trail, the rider repeatedly engaged in actions that drew Ms. T.-B.’s attention to him, whether he intended to or not.  He tinkered with his bike and appeared to be urinating while remaining on a public bike trail. He ran towards her with his exposed penis.  She focused her full attention on him five times, albeit for varying lengths of time, to include three occasions which involved more than the rider just passing her on his bike.  On those three occasions, her attention was focused to a significant degree on the rider’s stationary antics while she walked along towards him, including the extended face- to-face close encounter.  Contrary to the military judge’s conclusion, Ms. T.-B. focused significant attention on the rider, from a variety of perspectives, including his full body and his face.  
Accuracy of Description

Immediately upon returning home, Ms. T.-B. called the police and described the rider as a 1.75 meters tall black man with a muscular body and wearing bicycle attire—helmet, sunglasses, light bicycle shirt and black bicycle shorts.  A couple of hours following her initial description, prior to seeing any photos, Ms. T.-B. told the police that the rider also had a gap in his teeth and spoke English.  Finally, she provided the additional detail that the rider had a mustache or stubble on his face.  With the exception of the gap in the teeth (which could not be seen on the photo), the helmet and the sunglasses, and the language capacity, the description given by Ms. T.-B. matches the photo of the accused shown to Ms. T.-B.

Certainty of Identification

We agree with the military judge’s conclusion that Ms. T.-B. had an “extremely high level of certainty in the accuracy of both her photo-identification and in-court identification of the accused.”  When shown the full body photo of appellee, Ms. T.-B., wearing her prescription contacts, was able to identify appellee as the rider.  When Officer Gress zoomed the digital camera photo to focus on appellee’s face and showed it to Ms. T.-B., she did not instantly identify the face as belonging to the rider.  She instead took a few seconds to account for the fact that she “had only seen the rider with his helmet and sunglasses on and had never clearly seen his eyes.”  Ms. T.-B. then identified the zoomed face photo of appellee as the rider who assaulted her.  At the motions hearing she explained that the photo identification was based on “the similarities of the nose, ears, chin and upper lip.”  Finally, during the in-court identification, Ms. T.-B. was “very sure (100 percent) of her identification because he ‘just looks like the person because the nose, cheeks, the beard, the . . . muscular body.’”  
Lapse of Time

The time between the crime and the confrontation was very close—within a couple of hours.  As stated by the military judge, “[F]actor number five is golden for the government.”

In summary, each of the five Biggers factors point to the ability of Ms. T.-B. to make a reliable identification.  We next weigh these factors against the “corrupting effect” of any “suggestive identification.”  See Brathwaite, 432 U.S. at 114.
Suggestive Identification


There is little about the facts of this case that would distinguish it from a bare bones showup.  After Ms. T.-B. provided the German police a fairly detailed description of the rider, the police called Ms. T.-B. and informed her that they “found someone she should take a look at.”  After arriving at the station she added three even more descriptive details:  the rider had a gap in his teeth, spoke in English, and had a mustache.  The mere fact that Ms. T.-B. presumed one of the police officers left the room for the purpose of verifying her description, does not affect her subsequent identification.  A showup typically involves a suspect that meets the general description provided by the witness.  The remaining officer showed Ms. T.-B. a full body picture of appellee on the screen of the digital camera which Ms. T.-B. was able to identify as the rider who assaulted her.  Since Ms. T.-B. had just informed the police of the facial stubble, the officer responded by zooming in on the face in the photo.  She again identified the accused as the rider that assaulted her.
  

Based on the facts in this case, we conclude the police method that led to Ms. T.-B.’s photo identification did not have a corrupting effect on her subsequent identifications of appellee.  The circumstances surrounding the photo identification reveal no coercion or influence on Ms. T.-B. to identify the photo as appellee.  In fact, Ms. T.-B. took time to reflect upon whether the close up was appellee, given she had not previously seen him without a helmet and sunglasses.  Finally, Ms. 
T.-B.’s out-of-court contacts with appellee provided an independent basis beyond the photo upon which she based her in-court identification of appellee.


In this case, applying the facts to the law of admissibility of eyewitness identification established in Biggers and M.R.E. 321, this court finds Ms. T.-B.’s photo identification and in-court identification were reliable under the circumstances and the identification processes were not so unnecessarily suggestive as to create a substantial likelihood of misidentification.
 
CONCLUSION

The government’s motion is GRANTED.  The military judge’s ruling is reversed and this case is remanded for further consideration in light of this opinion.

Senior Judge TOZZI and Judge SIMS concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� There is evidence contained in the record to support the fact that the accused bore these traits, however they were not a basis for Ms. T.-B.’s photo or in-court identification.





� This type of confrontation is a “showup,” whereby “a single suspect is presented to the witness who is asked whether this is the person who committed the crime.”  See United States v. Rhodes, 42 M.J. 287, fn4 (C.A.A.F. 1995) (citing Biggers, 409 U.S. at 195).  Our superior court has found that a showup is, by its very nature, suggestive.  See Rhodes, 42 M.J. at 290.  However, it also held





[I]t is not enough merely to establish that a showup is suggestive.  Due process is not violated unless there is an “unnecessarily suggestive” pretrial identification that leads to a substantial likelihood of mistaken [identity] at the time of trial.  An immediate identification while the witnesses’ memory is still fresh and when there are no grounds for holding a suspect has been held not to be unnecessary under the Due Process Clause of the Fifth Amendment.





Id. at 290-91.  See also Biggers, 409 U.S. at 198 (“[T]he admission of evidence of a showup without more does not violate due process.”)





� Because we do not find Ms. T.-B.’s initial identification of appellee at the police station to be inadmissible, we need not address whether the government proved by clear and convincing evidence that the later identification was “not the result of the inadmissible identification.”  M.R.E. 321(d)(2).





PAGE  
10

