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MEMORANDUM OPINION
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MOORE, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of carnal knowledge on divers occasions, sodomy with a child under the age of sixteen on divers occasions, and adultery on divers occasions, in violation of Articles 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for five months, and reduction to Private E1.  


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of errors, and the government’s response thereto.  


In each of the specifications, appellant was charged with committing the offenses on divers occasions.  During the providence inquiry, the following exchange took place:
MJ:  On the first occasion, where you put your penis in her vagina; what was your belief as to her age?

ACC:  That I knew she was 15. sir.  

. . . .

MJ:  Now, between December of last year and when you first engaged in sexual intercourse and January of this year, the last act of sexual intercourse with Miss [W]; approximately how may times did the two of you engage in sexual intercourse?

ACC:  Possibly eight or ten times.  

[The accused and his defense counsel confer.]

ACC:  Sorry, Your Honor, that was the oral sex, Your Honor.  It was maybe two or three times, Your Honor.  


The staff judge advocate’s post-trial recommendation (SJAR) failed to inform the convening authority that the acts alleged in all the specifications occurred on “divers” occasions.  Staff judge advocates are required to include in the SJAR “concise information as to  . . . [t]he findings . . . adjudged by the court-martial[.]”  Rule for Courts-Martial 1106(d)(3)(A).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  “[T]o the extent that [the SJAR] misstates the findings adjudged, the action taken in reliance thereon is in error[.]”  Id.  Accordingly, our review of the “findings and sentence as approved by the convening authority” under Article 66, UCMJ, cannot proceed in this case.  We will return this case for a clarification of the findings.


The convening authority’s action, dated 6 January 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.


Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.
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