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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARRIS, Judge:

A military judge, sitting as a special court-martial, convicted Appellant, pursuant to his pleas, of unauthorized absence and larceny of an All Terrain Vehicle of a value greater than $100.00, in violation of Articles 86 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 921.  On 7 March 2002, the military judge sentenced Appellant to a bad-conduct discharge, reduction to pay grade E-1, forfeiture of $690.00 pay per month for 5 months, and confinement for 120 days.  On 9 October 2002, the convening authority approved the sentence.  A pretrial agreement had no effect on the sentence.  


We have carefully examined the record of trial, submitted without specific assignments of error, in accordance with Articles 59(a) and 66(c), UCMJ.  We conclude that the findings and sentence, after reassessment below, are correct in law and fact, and that no error materially prejudicial to Appellant’s substantial rights remains.

Convening Authority’s Action and Order


Although not specifically assigned as error by appellate defense counsel in his submission of Appellant’s case to this Court, appellate defense counsel noted that the charges and specifications were referred to trial by the original convening authority, Lieutenant Colonel N, with the convening order listing as President, Major K.  At trial, Appellant requested trial by military judge alone, as part of a pretrial agreement.  Appellate Exhibit I at ¶ 10.  Subsequent to Appellant’s trial, Major K, acting as a successor convening authority, took action on Appellant’s case.  Appellate defense counsel further noted that, despite his concerns Major K was disqualified to act as successor convening authority on Appellant’s case, Major K was not disqualified to act on Appellant’s case as successor convening authority, and appellate defense counsel did not brief the issue.


In a case where the accused elects and is legally tried by military judge alone, a successor convening authority is not automatically disqualified from reviewing the record of trial and taking the convening authority’s post-trial action, even though the original convening authority in the case initially designated him as a court member, provided that the court members were never assembled and they took no action with respect to the case, and there is no indication the successor convening authority in question acted in any capacity other than convening authority.  See United States v. Ebbing, 50 C.M.R. 425 (N.C.M.R. 1975); United States v. Worline, 50 C.M.R. 47 (N.C.M.R. 1974); see also United States v. Stocks, 49 C.M.R. 401 (A.C.M.R. 1974).  Absent an allegation of error by Appellant and finding no such error, we decline to grant relief.

Admissible Sentencing Evidence


Although not assigned as error by Appellant, we note that the military judge erred when, during the determination of an appropriate sentence, he admitted into evidence over trial defense counsel’s timely objection Appellant’s written sworn statement of 5 September 2001 (Prosecution Exhibit II).  Record at 43-46.  

While a review of Prosecution Exhibit II clearly reveals information which, on its face, could be proper evidence in aggravation at sentencing in compliance with Rule for Courts-Martial 1001(b)(4), Manual for Courts-Martial, United States (2000 ed.), the military judge appears to have, sua sponte, relaxed the rules of evidence, again, over Appellant’s objection, without at least initially finding out whether trial counsel could, in fact, lay the proper foundation for admissibility of the evidence in aggravation.  R.C.M. 1001(c)(3) only allows the military judge to relax the rules of evidence as it pertains to matters in extenuation or mitigation or both, not with respect to matters in aggravation during the Government’s case-in-chief.  Under R.C.M. 1001(d), if the rules of evidence were relaxed by the military judge under R.C.M. 1001(c)(3), then the rules of evidence may be relaxed during rebuttal and surrebuttal to the same degree.

Therefore, we cannot conclude with reasonable certainty that specific information contained within Prosecution Exhibit II, which, in our opinion was not admissible evidence at the time of sentence determination due to a particular military rule of evidence, did not effect the sentencing determination of the military judge in Appellant's case.  In actuality, after assessment, it more than likely did effect the sentencing determination of the military judge.  As such, we shall reassess Appellant’s sentence below.  We want to stress that the military judge in Appellant’s case need have inquired further only slightly to satisfy the Court’s mandated minimum statutory requirements on review.  Art. 66(c), UCMJ.                 

Conclusion

Accordingly, we affirm the findings, as approved on review below, and only so much of the sentence as provides for a bad-conduct discharge, reduction to pay grade E-1, forfeiture of $650.00 pay per month for 4 months, and confinement for 120 days. 

Senior Judge OLIVER and Judge VILLEMEZ concur.  
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