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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

JOHNSON, Senior Judge:
On 25 January 2008, a military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of two specifications of indecent acts with a child under 16 years of age in violation of Article 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. § 934.  The military judge sentenced appellant to reduction to Private E1, confinement for eighteen months, and a bad-conduct discharge.  The convening authority approved the adjudged sentence.  

Amongst his three assignments of error submitted on appeal, appellant asserts in Assignment of Error III (AE III) he was denied his Sixth Amendment right to effective assistance of counsel.
  This allegation merits discussion, though no relief.  Appellant’s additional assignments of error are also without merit, and we affirm the findings and sentence.
I. 
Background
Appellant pled not guilty to the Charge and specifications at his general court-martial.  At trial, the military judge admitted Prosecution Exhibit (PE) 1, a DA Form 3881, Rights Warning Procedure/Waiver Certificate, signed by appellant on 7 March 2007, wherein appellant waived his rights.  Mr. H, appellant’s civilian defense counsel (CDC), did not object to PE 1’s admission.  The military judge also admitted PE 2, a DA Form 2823, Sworn Statement, given by appellant on 7 March 2007, wherein appellant admitted to committing indecent acts with his stepdaughter.  The military judge admitted PE 2 over CDC’s objection that PE 2 was cumulative.  
Later, during cross-examination of the CID
 Special Agent (SA) who took appellant’s statement (SA Hurd), Mr. H inquired about the length of the interview, appellant’s initial denials of the allegations, whether appellant fell asleep during the interview, and whether SA Hurd used “pressure techniques.”  Mr. H also asked whether SA Hurd discussed the possibility of appellant’s wife losing custody of her biological daughter, to which SA Hurd responded he could not recall such a discussion.  Mr. H did not cross-examine SA Hurd regarding whether appellant, after initially waiving his rights, ever later asked for an attorney at any point during the interrogation.  Aside from the one objection that PE 2 was cumulative, appellant’s CDC never moved to suppress appellant’s statements to SA Hurd.  

In a sworn affidavit, appellant alleged several deficiencies by his counsel, to include a failure to make a motion to suppress appellant’s sworn confession.  Regarding this failure, appellant asserted in his affidavit that he described his interrogation by SA Hurd in great detail to Mr. H.  Appellant asserted he told Mr. H that:  CID was heavy-handed and he only gave the statement because he felt he had to; he was exhausted, having been awake for twenty-three hours, and he told SA Hurd he needed sleep; he kept falling asleep during the interrogation; he was not given anything to eat or drink during nine hours of interrogation, and he was only given one restroom break and one smoke break; SA Hurd told him he was not free to leave until he made a statement; and, he was threatened that if he did not make a statement admitting to the accusations, his children would be removed from the home and his wife charged with child endangerment.

Most notably, after two hours of interrogation, appellant averred he told SA Hurd he wished to speak with an attorney.  In response, appellant further alleged SA Hurd told appellant he was no longer entitled to an attorney because he had signed a rights waiver.
On 24 March 2010, we received Mr. H’s affidavit ordered by this court on 26 February 2010.  Mr. H’s affidavit generally responded to several of the grounds upon which appellant alleges ineffective assistance of counsel, including the alleged failure to raise a suppression motion.  
While appellant’s allegation referred solely to his civilian defense counsel, Mr. H’s affidavit implicated the detailed military defense counsel in the alleged ineffectiveness by providing that “[a]ll decisions in the defense of SP4 [sic] Travis Hollace were a joint effort by myself, [Captain (CPT) F] and the Defendant . . . .”  After discussing an apology letter written by appellant shortly after giving his confession, the affidavit further provided that CPT F, the trial defense counsel detailed to the case, participated in a conversation with SA Hurd—and, based on this conversation, a decision was made not to file a motion to suppress.  Mr. H never explicitly responded to appellant’s allegation that he told Mr. H he had invoked his right to an attorney and that SA Hurd failed to comply with appellant’s invocation.

On 5 April 2010, we received the affidavit of CPT F ordered by this court on 26 March 2010.  Captain F stated he “cannot confirm or deny that SPC Hollace’s allegations are true with respect to conversations he may have had with his civilian defense counsel outside of my presence.”  Captain F stated that he and Mr. H discussed making a motion to suppress appellant’s statement and the two attorneys “discussed SPC Hollace’s 7 March 2007 interview with SA Hurd extensively during our Article 32 preparation as well as trial preparation.” Captain F averred he does 

not recall the specifics of the conversation, but do recall the discussion centering on the factors that could lead to the statement being suppressed: SPC Hollace’s sleep deprivation/fatigue; use of deception by SA Hurd; deprivation of food/breaks; and failure to terminate the interview upon request for an attorney.
Aside from this one mere reference to a generalized discussion which included the “failure to terminate the interview upon request for an attorney,” CPT F’s affidavit did not contain any other information about what appellant may have specifically told CPT F about his request for an attorney.  The affidavit also failed to specifically address whether the defense team queried SA Hurd about appellant’s alleged invocation of his right to counsel.  
II. 
The DuBay Hearing
On 28 May 2010, this court ordered a DuBay
 hearing to examine in further detail appellant’s allegations of ineffective assistance of counsel.  The military judge made, inter alia, the following findings of fact and conclusions of law:
1)  Appellant did tell Mr. H, several times prior to trial, “that he invoked his right to counsel during CID questioning,” though “Mr. [H] honestly does not remember SPC Hollace telling him . . . .”   The military judge found that there was no indication Mr. H was being intentionally untruthful.  The military judge found CPT F was aware of appellant’s claim that he invoked his rights, though it was not certain how CPT F had learned this—from appellant, from appellant’s wife, or from Mr. H.  
2)  With respect to actions taken by appellant’s counsel after learning appellant had invoked his right to counsel, CPT F interviewed SA Hurd.  Special Agent Hurd, when questioned by CPT F, denied SPC Hollace had invoked.  Special Agent Hurd also denied during his testimony at the DuBay hearing that appellant invoked his right to counsel.
3)  “CPT [F] considered many facts and tactics prior to making a determination not to make a potentially case-dispositive suppression motion.”  These included his determination SA Hurd “was a seasoned agent and that he was unflappable” and what appeared to be a valid DA 3881 “Rights Warning Procedure/Waiver Certificate” with an indication appellant had waived his rights. 

Captain F also considered the fact that the only way to present evidence appellant had invoked would be for appellant to testify, but that appellant “would not have held up very well during cross-examination by an experienced trial counsel.”  Additionally, CPT F was aware that had appellant testified in a suppression motion, “the defense would be stuck with that version of the events.”  He also took into consideration “the fact SPC Hollace had written an apology to his family after signing the sworn statement.”  Finally, “Captain [F] discussed the decision not to file the suppression motion with Mr. [H] and SPC Hollace.”  There was no evidence presented during the DuBay hearing suggesting appellant did not agree to the decision, and appellant did not indicate disagreement in his sworn affidavit.
4)  The military judge concluded that CPT F fully investigated appellant’s claim he had invoked his right to counsel during questioning.  He also found that CPT F had determined a motion to suppress would not be successful, and that he discussed, with both Mr. H and appellant, the decision not to file such a motion.  The military judge concluded both CPT F and Mr. H had a reasonable explanation for not filing a motion to suppress, and that their “level of advocacy did not fall measurably below the performance ordinarily expected of fallible lawyers.”

III. 
Law and Discussion
“The right to counsel under the Sixth Amendment includes the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686 (1984) (citing McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970)); U.S. v. Dobson, 63 M.J. 1, 10 (C.A.A.F. 2006).   “Ineffective assistance of counsel involves a mixed question of law and fact.”  United States v. Paxton, 64 M.J. 484, 488 (C.A.A.F. 2007) (citing United States v. Davis, 60 M.J. 469, 473 (C.A.A.F. 2005)).  Factual findings are reviewed under a clearly erroneous standard, but a de novo standard of review is used to ultimately determine whether there was ineffective assistance of counsel and prejudice to the appellant.  Id.  “On appellate review, there is a ‘strong presumption’ that counsel was competent.”  Dobson, 63 M.J. at 10 (internal citations omitted).  
In Strickland, the Supreme Court established the following two-prong test for ineffective assistance of counsel:
First, the defendant must show that counsel’s performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.  Second, the defendant must show that the deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.  
466 U.S. at 687; United States v. Wean, 45 M.J. 461, 463 (C.M.A. 1997).  
Our superior Court has provided guidance for analyzing and applying the Strickland two-prong test:  
Under the first prong of Strickland, which examines the issue of deficiency in performance, we ask:  (A) Are appellant’s allegations true?  (B) If so, is there a reasonable explanation for counsel’s actions?  (C) If there is no reasonable explanation, did defense counsel’s level of advocacy fall measurably below the performance ordinarily expected of fallible lawyers?  
Dobson, 63 M.J. at 10.  See United States v. Grigoruk, 56 M.J. 304, 307 (citing Polk, 32 M.J. at 153). 
If counsel’s performance was deficient, the defense must then prove prejudice under the second prong of Strickland.  The defense must demonstrate “a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  Strickland, 466 U.S. at 694; Dobson, 63 M.J. at 10.  “[I]f we conclude that any error would not have been prejudicial under the second prong of Strickland, we need not ascertain the validity of the allegations or grade the quality of counsel’s performance under the first prong.”  Dobson, 63 M.J. at 10 (quoting United States v. Saintaude, 61 M.J. 175, 179-180 (C.A.A.F. 2005)).

We adopt the military judge’s findings of fact and conclusion of law in the DuBay hearing. Neither CPT F nor Mr. H was ineffective in declining to file a motion to suppress appellant’s statement to CID.  Counsels’ affidavits and DuBay testimony collectively demonstrate an informed decision not to file a motion to suppress.  That decision was the product of risk assessment, factual investigation, and tactical analysis. 
Because we find appellant has failed to overcome the presumption of competence and demonstrate his defense counsel were ineffective, we need not assess prejudice under United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991).  Our review of the entire record fully satisfies us that appellant received an effective defense.

Finally, we find the additional allegations of ineffective assistance of counsel in Assignment of Error III, appellant’s remaining assignments of error, and those matters raised personally pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) to be without merit.
IV. 
Decision
On consideration of the entire record, including the affidavits submitted by all parties and the DuBay hearing, we hold the findings of guilty and the sentence as approved by the convening authority correct in law and fact.  Accordingly, the findings of guilty and the sentence are AFFIRMED.
Judge BAIME and Judge BURTON concur.
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� Assignment of Error III, in its entirety, specifically alleges:  APPELLANT WAS DENIED HIS SIXTH AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL WHERE THE DEFENSE COUNSEL WAS PREJUDICIALLY DEFICIENT BY: (1) FAILING TO MAKING (sic) A MOTION TO SUPPRESS APPELLANT’S SWORN STATEMENT TO CID; (2) FAILING TO FULLY INVESTIGATE THE CASE AND INTRODUCE CRITICAL EVIDENCE; AND (3) FAILING TO PRESENT A SENTENCING CASE.





� The acronym “CID” refers to Criminal Investigation Command.


� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  
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