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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of indecent acts with a child (two specifications), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for three years, and reduction to Private E1.
  Pursuant to a pretrial agreement, the convening authority disapproved the bad-conduct discharge, but approved the remainder of the sentence as adjudged.  The case is before this court for review pursuant to Article 66, UCMJ.


In his sole assignment of error, appellant asserts that he was denied his Sixth Amendment
 right to effective assistance of counsel when his civilian defense counsel failed to prepare and present clemency matters pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1105 to the convening authority.  We agree.

BACKGROUND


A civilian counsel (Mr. P) and a detailed military counsel represented appellant at trial.  All parties agree that Mr. P was solely responsible for preparing and submitting any clemency matters on appellant’s behalf to the convening authority.  Appellant and Mr. P both signed a post-trial and appellate rights form (Appellate Exhibit V) in which appellant indicated that he wanted Mr. P to submit clemency matters.  Appellant also reiterated this on the record, advising the military judge that Mr. P would handle all post-trial matters and be served with the record of trial (ROT).  

The government initially mailed a copy of the ROT to Mr. P in June of 2000.  Mr. P received a second copy of the ROT on 13 July 2000.  The staff judge advocate’s (SJA) office faxed a copy of the SJA’s post-trial recommendation (SJAR) and the authentication pages to Mr. P on 8 August 2000.  The government mailed hard copies of these faxed documents, along with a third copy of the ROT, to Mr. P on 9 August 2000.  On 5 September 2000, Mr. P informed the SJA that he had located a copy of the ROT, but did not have the SJAR.  The SJA’s office sent another copy of the SJAR to Mr. P that same day, and informed Mr. P that any clemency matters he wished to submit to the convening authority must be received no later than 15 September 2000.  


After repeated attempts to contact Mr. P between 15 and 27 September 2000, the SJA’s office received on the 27th a written request from Mr. P asking for additional time to prepare and submit matters.  The convening authority granted counsel a twenty-day delay until 5 October 2000.  Mr. P failed to submit any clemency matters by the 5 October deadline.  Numerous facsimile and telephonic attempts to contact Mr. P were unsuccessful.  By certified mail, the SJA sent a final notice to Mr. P informing him that he had an additional ten days, until 30 October, to submit any clemency matters, or the SJA would recommend that the convening authority take final action without appellant’s input.  The government never heard from Mr. P or received any clemency matters on appellant’s behalf.
  No explanation was given for the omission.  The convening authority took final action on 3 November 2000.

DISCUSSION


It is fundamentally clear that where an accused has the right to the assistance of legal counsel, that right means the effective assistance of counsel.  Strickland v. Washington, 466 U.S. 668 (1984); United States v. Scott, 24 M.J. 186 (C.M.A. 1987); United States v. Dorsey, 30 M.J. 1156 (A.C.M.R. 1990).  It is also clear that the effective assistance of counsel extends throughout the court-martial process, including representation in post-trial and appellate matters.  United States v. Knight, 53 M.J. 340, 342 (2000); Dorsey, 30 M.J. at 1159.  To determine the effectiveness of counsel’s performance, military courts follow the oft-cited, two-part test enunciated in Strickland.  

First, the defendant must show that counsel’s performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.  Second, the defendant must show that the deficient performance prejudiced the defense. 
Strickland, 466 U.S. at 687.


Applying the first prong of Strickland to the facts of this case, we conclude that civilian defense counsel’s failure to submit, without explanation, any clemency matters pursuant to R.C.M. 1105 was deficient.  There is no dispute that appellant designated Mr. P to represent him in all post-trial matters prior to action.  After trial, military defense counsel reminded Mr. P of his post-trial duties, and Mr. P assured her that he would submit clemency matters (post-trial affidavit, dated 31 March 2001).
  Inexplicably, Mr. P failed to fulfill this professional duty.


We see no tactical reason to justify Mr. P’s omission.  Appellant had nothing to lose by calling the convening authority’s attention to the severe financial hardships facing his family during a long incarceration.  Appellant’s strong desire to keep his family together and to ensure that his family would receive the maximum available financial support would have been of paramount importance in any clemency petition.  Also, counsel should have made the convening authority aware of appellant’s positive steps toward rehabilitation while incarcerated.  Two counselors wrote favorable letters addressing appellant’s willingness to work hard to confront his problems, as evidenced by appellant taking numerous classes while in confinement.  Counsel’s unexplainable failure to submit any of these matters to the convening authority deprived the appellant of his “best hope for sentence relief.”  United States v. Stephenson, 33 M.J. 79, 83 (C.M.A. 1991) (quoting United States v. Bono, 26 M.J. 240, 243, n.3 (C.M.A. 1998)); see also United States v. Johnston, 51 M.J. 227, 229 (1999).  Under these circumstances, counsel’s performance was deficient.


We must next determine if counsel’s deficient performance prejudiced appellant’s case.  Because of the highly discretionary nature of the convening authority’s clemency power, the threshold for showing prejudice from ineffective post-trial representation is low.  United States v. Lee, 52 M.J. 51, 53 (1999).  In order to demonstrate prejudice, appellant need only make “some colorable showing of possible prejudice.”  United States v. Wheelus, 49 M.J. 283, 289 (1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).  In the instant case, appellant was deprived of meaningful post-trial representation at a critical phase of the court-martial process.  Counsel’s deficient performance prevented a reasonable chance for clemency.  Presented with these facts, we need not speculate whether clemency would have been granted.  See Lee, 52 M.J. at 53; United States v. Aflague, 40 M.J. 501, 504 (A.C.M.R. 1994); Stephenson, 33 M.J. at 83.  Thus, we hold that Mr. P’s performance was both ineffective and prejudicial.    

In the interest of judicial economy, we decline to remand the case for a new review and action.  We will, instead, reassess the sentence.  See Wheelus, 49 M.J. at 289; Aflague, 40 M.J. at 504.  We find no merit to the other matters personally submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).

DECISION


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for confinement for thirty-three months and reduction to Private E1.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ art. 75(a).  

Judge CLEVENGER and Judge CARTER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The military judge recommended that the convening authority suspend the punitive discharge.





� U.S. Const. amend. VI.





� Appellant maintains that he and his father made repeated efforts to speak with Mr. P, but were also unsuccessful.





� We applaud the extensive efforts by the government to obtain counsel’s input prior to seeking the convening authority’s action. 





� Although appellant later affirmatively declined military defense counsel’s offer to submit clemency matters on appellant’s behalf, this declination was not a manifestation of appellant’s decision to waive submission of any clemency matters.  To the contrary, it merely expressed appellant’s desire that Mr. P represent him during this process.  
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