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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

TOZZI, Chief Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his plea, of one specification of absence without official leave, in violation of Article 86, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. § 886.  The military judge sentenced appellant to a bad-conduct discharge, confinement for nine months, and reduction to the grade of E1.  The military judge also credited appellant with eighteen days credit toward his confinement.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for seven months of confinement and otherwise approved the adjudged sentence.
Appellant alleges in his sole assignment of error the omission of Defense Exhibit B is a substantial omission from the record of trial and the government has failed to overcome the presumption of prejudice.  We agree and grant appropriate relief in our decretal paragraph.
FACTS
During appellant’s sentencing, his defense counsel offered and the military judge admitted into evidence Defense Exhibit B, described as “a spot on [L]iberty DVD, one segment featuring then Corporal . . . Robert K. Miller . . .”  The evidence is not described further and is not included in the record of trial.  Further, government affidavits from the trial counsel and a staff member in the “post-trial section” of the Fort Stewart Office of the Staff Judge Advocate indicate they were unable to locate the missing exhibit, despite “exhaust[ing] all efforts in trying to locate the missing exhibit including contacting the Trial Defense Counsel . . . and Trial Counsel.”  An affidavit from trial counsel described the missing exhibit as a DVD that “showed the accused discussing and performing his duties during his time in Iraq during Operation Iraqi Freedom III.”
LAW AND DISCUSSION


A complete record of proceedings is required for every special court-martial “in which the sentence adjudged includes a bad-conduct discharge, confinement for more than six months, or forfeiture of pay for more than six months.”  Article 54(c)(1)(B), UCMJ.   In discussing the “completeness” of a record, we have previously said, “Videotapes shown in court should be included as exhibits within the record; or, a transcript of the contents of the videotapes should be prepared and included in the record.  A failure to include an exhibit involves ‘completeness’ rather than a nonverbatim record.”  United States v. Seal, 38 M.J. 659, 662 (A.C.M.R. 1993) (internal citations omitted).  A substantial omission renders a record incomplete.  United States v. McCullah, 11 M.J. 234, 237 (C.M.A. 1981).  A substantial omission in a record of trial raises a presumption of prejudice to an appellant which the government must rebut.   Rule for Courts-Martial 1103(b)(2) analysis; McCullah, 11 M.J. at 237; United States v. Cudini, 36 M.J. 572 (A.C.M.R. 1992).


Both this court and our superior court have particularly found missing defense sentencing exhibits to be substantial omissions from the record of trial.  See United States v. Stoffer, 53 M.J. 26 (C.A.A.F. 2000) (finding a substantial omission where three defense exhibits admitted at sentencing were missing from the record); Seal, 38 M.J. at 663 (omission of a defense videotape exhibit showing the accused flying during Desert Shield/Desert Storm admitted during sentencing a substantial omission).  The facts in this case are analogous to those in Seal.  Thus, we find it was error not to include a copy of the videotape or an adequate substitute in the record.  
The substantial omission of Defense Exhibit B from the record of trial raises a rebuttable presumption of prejudice against the government.  United States v. Boxdale, 47 C.M.R. 351, 352, 22 U.S.C.M.A. 414, 415 (1973).  We must next decide whether the remedy the government has implemented overcomes that presumption.  “When omissions occur in the record, it is possible to reconstruct those portions affected so that the record is ‘substantially verbatim.’”  Seal, 38 M.J. at 662 (citations omitted).

Circumstances in cases exist wherein appellate courts have found descriptions of missing evidence to either render such evidence insubstantial or overcome the government’s presumption of prejudice.  See United States v. Lashley, 14 M.J. 7, 9 (C.M.A. 1982) (timely testimony reconstruction sufficient); United States v. Eichenlaub, 11 M.J. 239 (C.M.A. 1981) (detailed summary of missing discussion sufficient); United States v. Garman, 11 M.J. 832 (A.F.C.M.R. 1981) (no prejudice arising from incomplete transcript where testifying witness provided an uncontested affidavit as to the substance of his testimony).  The government cites United States v. White for the proposition that the government can overcome the presumption of prejudice where “[t]he videotape is ‘unimportant’ and ‘uninfluential’ when viewed in light of the entire record.”  United States v. White, 52 M.J. 713, 716 (Army Ct. Crim. App. 2000) (quoting United States v. Burns, 46 C.M.R. 492 (N.C.M.R. 1972)).  The government claims it has provided an adequate substitute in this case by including trial defense counsel’s description of the contents of the DVD.  In White, the missing videotape was considered to be unimportant because “extensive testimony . . . provided a thorough basis” for the court to evaluate the evidence contained on the videotape, and thus was “of minimal importance to the outcome of [the] case, and its omission in no way impeded [the court’s] appellate review.”  52 M.J. at 716.  Here, nothing in the record details or replicates the contents of the missing DVD.  The government’s bare-bones description in trial counsel’s affidavit and defense counsel’s description in the record are simply an inadequate substitute for the missing evidence.  This is analogous to Seal, where our court found the record was not “‘complete’ or . . . substantially verbatim without the sentencing materials viewed by the military judge,” despite trial counsel’s affidavit describing the missing exhibit.  38 M.J. at 663.  The government has failed to rebut sufficiently the presumption of prejudice arising from the defective record.

In this case, appellant deployed three times—once to Afghanistan and twice to Iraq—and the defense presented testimony about his performance during those deployments and the training leading up to the deployments.  Sergeant First Class Jim Johnson, appellant’s battalion “fire support [noncommissioned officer]” during his first Iraq deployment, testified appellant ensured the platoon was fully functional before the deployment.  Appellant, who at the time was an E-4 “senior mortarman[,]    . . . got the [mortar] platoon up and running and functioning, which is normally . . . an E-7’s job.”  
Sergeant First Class Bryan Huggins stated that he recommended appellant for a Bronze Star based on his actions in Iraq, which included combat patrols, training the Iraqi army, and setting up ranges for weapons qualifications.  In addition, appellant was specifically chosen to participate in “a raid with Special Forces looking for . . . high value targets” and a mission as the person responsible for transporting from Baghdad to Balad in his vehicle the Iraqi Army’s twelve-million-dollar payroll.  Sergeant First Class Huggins also testified how appellant served as security while he was a designated marksman “on the side of the roads trying to do counter IED [improvised explosive device] missions . . .”  In short, appellant’s sentencing case was targeted around his combat experience and his NCOs’ assessments of his exemplary performance at that time. 
Our superior court has recognized “‘the special distinction’ of combat service” in determining an appropriate sentence.  Seal, 38 M.J. at 663 (citing United States v. Demerse, 37 M.J. 488, 493 (C.M.A. 1993)).  That court also “has recognized the persuasive effect a videotape may have on the trier of fact.”  Id. (citing United States v. Palacios, 37 M.J. 366 (C.M.A. 1993)).  Given the importance of combat service and its prevalent role in appellant’s sentencing case, appellant’s three deployments, and the fact that nothing in the record duplicates or describes the evidence on the missing videotape sufficiently to overcome the presumption of prejudice, appellant is entitled to relief.

 
We possess a number of available remedy options.  See United States v. Gray, 7 M.J. 296, 298 (C.M.A. 1979).  We can (1) set aside the findings and sentence and order a rehearing; (2) affirm findings and order a sentencing rehearing;
 (3) set aside the sentence and remand the case to the convening authority to remedy the omission and if not, approve a nonverbatim sentence;
 or (4) approve a nonverbatim record sentence.
  In our discretion, we find the final option to be appropriate, in light of the particular circumstances of this case.


We do not adopt the first optional remedy.  Appellant pled guilty and the military judge conducted a sufficient inquiry pursuant to United States v. Care, 18 U.S.C.M.A. 535, 50 C.M.R. 247 (1969).  The omission was non-prejudicial with regard to findings.  See Stoffer, 53 M.J. at 27.  Additionally, we find the second and third remedies inappropriate here.  The government previously “exhausted all efforts in trying to locate the missing exhibit” and concedes “the only copy of [the exhibit] was lost.”  We conclude appellant may not receive a sentence that includes a bad-conduct discharge or confinement greater than six months.  See UCMJ art. 54(c)(1)(B).
CONCLUSION

The findings are affirmed.  Upon consideration of the entire record, the court affirms only so much of the sentence as provides for six months of confinement
 and a reduction to the grade of E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored.  See UCMJ arts. 58b(c) and 75(a).

Judge SIMS and Judge CARLTON concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� See Boxdale, 47 C.M.R at 352, 22 U.S.C.M.A. at 415 (authorizing a rehearing where defense alibi witness testimony missing from the record).  





� Stoffer, 53 M.J. at 26 (C.A.A.F. returned case to CCA for sentence reassessment where three defense sentencing exhibits were not included in the record of trial and government did not “overcome the presumption of prejudice from the exhibits’ absence or show their omission to be harmless error”); Seal, 38 M.J. at 663 (returning the case to either complete the record or approve a nonverbatim sentence where record of trial was missing a defense exhibit videotape of appellant flying during Desert Storm/Shield admitted during sentencing); United States v. Williams, 14 M.J. 796 (A.F.C.M.R. 1992) (returning the case for a DuBay hearing to reconstruct the missing exhibit and rebut the presumption of prejudice arising from its omission).  





� Gray, 7 M.J. at 298 (authorizing the Army Court to, “[i]n its discretion, . . . 





(continued . . .)


reassess the sentence to a level not exceeding that permissible in a trial reported by a nonverbatim transcript, or . . . remand the record to the convening authority, who may order a rehearing on findings and sentence . . .” where sidebar conference  involving a military judge’s ruling was not recorded).
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