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HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to make a false identification card, conspiracy to commit larceny, larceny (six specifications), making and delivering checks without sufficient funds, and wrongful possession of a false identification card, in violation of Articles 81, 121, 123a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, 923a, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for twenty-four months, and forfeiture of all pay and allowances.  The convening authority approved a bad-conduct discharge and confinement for twenty-four months.  The convening authority waived automatic forfeitures of pay and allowances for six months with direction that such money be paid to appellant’s dependent son in the care of his mother, pursuant to Article 58b(b), UCMJ.

Three of appellant’s four assignments of error in this Article 66, UCMJ, appeal warrant discussion:  (1) Appellate defense counsel contend that the military judge erred by accepting appellant’s plea of guilty to larceny of two round-trip airline tickets because appellant only received a confirmation number, but nothing tangible; (2) Appellate defense counsel urge us to set aside the finding of guilty to Charge III and its Specification (making and uttering checks without sufficient funds) because “this was a case of larceny charged in the alternative”; and (3) Appellate defense counsel assert that an inaccurate staff judge advocate’s post-trial recommendation (SJAR)
 prejudiced appellant.  As to the first claim of error, no  relief is warranted.  As to the second, we find that the assertion that “this was a case of larceny charged in the alternative” is without merit, however we will set aside part of Charge III and its Specification (making and uttering checks without sufficient funds) because appellant’s guilty plea was partially improvident.  We accept the government’s concession that the SJAR contained erroneous information, will take corrective action on the findings in our decretal paragraphs, and will reassess appellant’s sentence.

Theft of Airline Services

Appellant delivered a check for $389.00 drawn on his banking account to Southwest Airlines, and received a confirmation number for two round-trip airline tickets, which were used by another soldier and his spouse with appellant’s permission.  Appellant then falsely reported that his check was stolen, which caused appellant’s bank to decline payment of the check for $389.00 upon its presentment.  We accept the government’s concession that this course of conduct was incorrectly charged as larceny of airline tickets of a value of $389.00 rather than theft of airline services by false pretenses, in violation of Article 134, UCMJ.
  Accordingly, we will affirm the offense of larceny of services by false pretenses in our decretal paragraphs, in place of the adjudged and approved larceny of airline tickets, in violation of Article 121, UCMJ.

Improvident Guilty Plea

In the Specification of Charge III, appellant was charged with making and delivering three checks to Wal-Mart, “then knowing that he, the maker thereof, did not or would not have sufficient funds in or credit with such bank for the payment of said check[s] in full upon [their] presentment.”  Appellant wrote and delivered two checks, in the amounts of $300.00 and $240.98, for the purchase a Sanyo television at Wal-Mart.  A day later, appellant wrote and delivered a check, in the amount of $483.42, to Wal-Mart for other merchandise.  Appellant then informed his bank that these three checks were stolen, causing Wal-Mart not to be paid for the merchandise appellant obtained.  Appellant also pleaded guilty to Specification 2 of Charge II, larceny of a Sanyo television, of a value greater than $100.00, from Wal-Mart.

During the Care
 inquiry, appellant stated that he had $500.00 to $600.00 in his banking account but intended to defraud Wal-Mart by falsely claiming that the three checks were stolen after he received merchandise in return for the checks.  The military judge failed to conduct any inquiry regarding how appellant’s actions violated the fourth element of Article 123a, UCMJ, to wit: “(d) That at the time of the making, drawing, uttering, or delivery of the instrument the accused knew that the accused or the maker or drawer had not or would not have sufficient funds in, or credit with, the bank or other depository for the payment thereof upon presentment.”  Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 49b(1)(d).

We review a military judge's acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); Rules for Courts-Martial [hereinafter R.C.M.] 910(e)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, the military judge either must “resolve the inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)); Davenport, 9 M.J. at 367 (citations omitted).

Appellant’s failure to admit that he had insufficient funds in his account for the payment of the first two checks to Wal-Mart upon their presentment fails to meet the requirements of a Care inquiry and Article 45(a), UCMJ.  We hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to a violation of Article 123a, UCMJ, with respect to the first two checks, in the amounts of $300.00 and $240.98.  Therefore, we hold that the findings of guilty based on these pleas must be set aside.  We also conclude that during the providence inquiry, appellant admitted that as to the third check in the amount of $483.42, he knew that he “would not have sufficient funds in, or credit with, the bank or other depository for the payment thereof upon presentment.”  Accordingly, we will affirm this portion of Charge III and its Specification in our decretal paragraphs.

The military judge determined that making and delivering checks without sufficient funds to Wal-Mart (Charge III and its Specification) and larceny of a Sanyo television of a value greater than $100.00 from Wal-Mart (Specification 2 of Charge II) together had a total maximum possible confinement of five years.  Accordingly, appellant was not prejudiced as to his sentence by the military judge’s acceptance of appellant’s pleas of guilty with respect to the two checks in the amounts of $300.00 and $240.98, in Charge III and its Specification.

Errors in Staff Judge Advocate’s Recommendation


Because of an error in the SJAR, the convening authority purportedly approved findings of guilty of Specification 4 of Charge II (larceny of items with a value of more than $100.00) after the military judge granted the government’s motion to amend this specification to one of larceny of items with a value less than $100.00.
  Appellant and his defense counsel filed no objection to the erroneous SJAR.  See R.C.M. 1105 and 1106(f)(4).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in his SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because the military judge amended Specification 4 of Charge II from a larceny of items with a value more than $100.00 to a larceny of less than $100.00, the convening authority’s purported approval of a finding of guilty of a value more than $100.00 was a nullity.  See id. (citation omitted); United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  We will correct this error in our decretal paragraphs.

Applying Wheelus, 49 M.J. at 288, however, we find that appellant has made no colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  UCMJ art. 59(a).  Under the facts of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority.

We have reviewed the other assignment of error raised by appellate defense counsel and the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The court affirms only so much of the finding of guilty of Specification 4 of Charge II as finds that appellant did, at or near El Paso, Texas, between on or about 31 October 1998 and 30 November 1998, steal numerous compact discs of a value less than $100.00, the property of Blockbuster Video, in violation of Article 121, Uniform Code of Military Justice.  The court affirms only so much of the finding of guilty of Specification 6 of Charge II as finds that appellant did, at or near El Paso, Texas, between on or about 31 October 1998 and 30 November 1998, with intent to defraud, falsely pretend to Southwest Airlines that check number 550, in the amount of $389.00, drawn on his Fort Bliss Federal Credit Union Account number 7100006696536 would be paid upon its presentment to Fort Bliss Federal Credit Union, and did thereafter falsely report to Fort Bliss Federal Credit Union officials that check number 550 was stolen, causing it not to be paid upon its presentment, then knowing that the pretenses were false, and by means thereof did wrongfully obtain from Southwest Airlines services, of a value of greater than $100.00, to wit: two roundtrips on aircraft owned by Southwest Airlines, in violation of Article 134, Uniform Code of Military Justice.  The court affirms only so much of the finding of guilty of the Specification of Charge III as finds that appellant did, at or near El Paso, Texas, on or about 23 November 1998 with intent to defraud and for the procurement of things of value, wrongfully and unlawfully make and deliver to Wal-Mart, one check upon the Fort Bliss Federal Credit Union in words and figures as follows, to wit:  drawn on the account of Jackie J. Reed, account number 7100006696536 from the Fort Bliss Federal Credit Union:  check number 534, in the amount of $483.42, then knowing that he, the maker thereof, did not or would not have sufficient funds in or credit with such bank for the payment of said check in full upon its presentment, in violation of Article 123a, Uniform Code of Military Justice.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Senior Judge CANNER and Judge CARTER concur.
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� Appellate defense counsel also correctly note, and the government concedes, that the promulgating order, with respect to Specification 4 of Charge II, erroneously reflects that appellant was found guilty of larceny of items with a value of more than $100.00.





� See United States v. Sanchez, 54 M.J. 874, 878 (Army Ct. Crim. App. 2001) (holding that theft of banking services must be charged under Article 134, UCMJ, rather than Article 121, UCMJ); United States v. Hartfield, 53 M.J. 719, 720 (Army Ct. Crim. App. 2000) (“[T]hefts of telephone services [are] not cognizable under Article 121, UCMJ.”); United States v. Abeyta, 12 M.J. 507, 507-08 (A.C.M.R. 1981) (holding that theft of taxicab services must be charged under Article 134, UCMJ, rather than Article 121, UCMJ).





� See United States v. Epps, 25 M.J. 319, 322-23 (C.M.A. 1987) (affirming guilty plea to larceny because the providence inquiry established guilt of the closely related offense of receiving stolen property); United States v. Caver, 41 M.J. 556, 564-65 (N.M.Ct.Crim.App. 1994) (affirming guilty plea to wrongful appropriation because the providence inquiry established guilt of the closely related offense of theft of services).





� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





� Appellant defense counsel also correctly note that the SJAR erroneously failed to mention appellant’s pretrial agreement, which requires disapproval of all confinement in excess of thirty-six months.  The SJAR must include “a statement of any action the convening authority is obligated to take under the [pretrial] agreement.”  R.C.M. 1106(c)(3)(E).  However, appellant was not prejudiced by the absence of the pretrial agreement’s sentence limitation from the SJAR because the convening authority was aware of the sentence limitation when he approved the pretrial agreement and appellant’s adjudged twenty-four months’ confinement was substantially less than the sentence limitation in the pretrial agreement.  See UCMJ art. 59(a); United States v. Wheelus, 49 M.J. 283, 289 (1998).
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