STORY – ARMY 20061014


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOZZI, JOHNSON, and HAM
Appellate Military Judges

UNITED STATES, Appellee

v.

Cadet LONNIE A. STORY

United States Army, Appellant

ARMY 20061014
United States Military Academy 

Lauren B. Leeker, Military Judge

Colonel Robin N. Swope, Staff Judge Advocate 
For Appellant:  Ms. Mary T. Hall, Esquire; Captain William J. Stephens, JA (on brief). 
For Appellee:  Colonel Denise R. Lind, JA; Lieutenant Colonel Mark H. Sydenham; JA; Major Christopher B. Burgess, JA; Captain Jonathan P. Robell, JA (on brief).
2 December 2009
-----------------------------------

MEMORANDUM OPINION
-----------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HAM, Judge:

A panel of officers sitting as a general court-martial convicted appellant, contrary to his pleas, of attempted rape, and rape, in violation of Articles 80 and 120, UCMJ, 10 U.S.C. §§ 880 and 920.
  The panel sentenced appellant to total forfeiture of all pay and allowances, confinement for eight years, and a dismissal.  The convening authority approved the adjudged sentence. 


Appellant raises thirteen assignments of error, including seven errors raised personally pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  One assignment of error merits discussion but no relief.  The remaining assignments of error are without merit.  We hold the military judge clearly abused her discretion by summarily refusing to allow the members to call additional witnesses after both the government and defense rested.  Appellant, however, suffered no prejudice.  We also hold that the members’ request to call additional witnesses is not a collateral matter.  Accordingly, we decline to consider, in our analysis of the military judge’s error, government or defense appellate exhibits submitted that purport to identify the witness at issue and his proposed testimony.  We affirm the findings and sentence.

FACTS


Appellant stands convicted of attempting to rape MMM in January 2005 and raping CMB in October 2005.  After both sides completed presenting their evidence and rested, the military judge gave the members a two-hour break prior to instructions and closing arguments.  When the members returned, immediately after calling the court to order and accounting for the parties, the following colloquy ensued:

MJ:  Members, the bailiff indicated that you had a question?  Colonel Meyer is shaking her head.

MEMBER [Lieutenant Colonel (LTC) MEYER]:  I am wondering, ma’am, if we can ask for additional witnesses to be called.

MJ:  The answer to that is, you’ve heard all of the evidence in the case.  

Neither party objected to the military judge’s ruling, or asked for additional information.  The military judge then began her instructions to the members, followed by closing arguments of counsel.


The defense post-trial submissions and the defense appellate brief assert that, after trial, appellant’s civilian defense counsel contacted LTC Meyer, the member who requested to call additional witness(es).  Lieutenant Colonel Meyer informed the defense and the office of the staff judge advocate she wanted to call First Lieutenant (1LT) DH as a witness.  Based on the defense counsel’s post-trial investigation, both sides agree and accept that the witness the members desired to call is 1LT DH.  Witnesses at appellant’s trial testified that then Cadet DH was part of a group of cadets and their dates present over the weekend of 21-23 January 2005, when appellant attempted to rape MMM, one of the offenses of which he was ultimately convicted.  

Government Appellate Exhibit I is a verbatim transcript of then Cadet DH’s testimony during the Article 32, UCMJ, pretrial investigation of appellant’s case.  Defense Appellate Exhibits A and B are an affidavit of 1LT DH and a contact strip of photographs purportedly taken the weekend of 21-23 January 2005.  Both the government and defense appellate exhibits were admitted without objection from the opposing side.  

LAW AND DISCUSSION

A. Standard of Review

We review for an abuse of discretion a military judge’s denial of panel members’ request for testimony from additional witnesses.  United States v. Lampani, 14 M.J. 22, 25 (C.M.A. 1982).  

B. The Members’ Right to Call Witnesses

The members are “at liberty to request that witnesses be called or recalled or to have testimony reread by the court reporter . . . .”  Id. at 26.  “Moreover, our precedents make clear that, even after the court members have begun their deliberations, they may seek additional evidence.”  Id. at 25 (citations omitted).  The ability of the members to request evidence is a statutory one.  Article 46, UCMJ.  Article 46, UCMJ, states in pertinent part that “[t]he trial counsel, the defense counsel, and the court-martial shall have equal opportunity to obtain witnesses and other evidence in accordance with such regulations as the President may prescribe.”  (emphasis added); see United States v. Martinsmith, 41 M.J. 343, 347 (C.A.A.F. 1995).  Rule for Courts-Martial [hereinafter R.C.M.] 921(b) also permits the members to “request that the court-martial be reopened and that portions of the record be read to them or additional evidence introduced.  The military judge may, in the exercise of discretion, grant such request.”  See United States v. Rios, 64 M.J. 566, 568 (Army Ct. Crim. App. 2007) (holding that the military judge abused his discretion by summarily denying the members’ request to rehear the testimony of two witnesses).  Rule for Courts-Martial 801(c) contains a similar provision, stating that “[t]he court-martial may act to obtain evidence in addition to that presented by the parties.  The right of the members to have additional evidence obtained is subject to an interlocutory ruling by the military judge.”
  Finally, the Military Rules of Evidence [hereinafter Mil. R. Evid.] also contain a provision reiterating the members’ ability to call and interrogate witnesses.  See Mil. R. Evid. 614(a).
 
While the military judge may properly exercise his or her discretion and deny a member’s request for additional evidence, our superior court has set forth a non-exclusive list of factors the judge must consider prior to doing so.

Difficulty in obtaining witnesses and concomitant delay; the materiality of the testimony that a witness could produce; the likelihood that the testimony sought might be subject to a claim of privilege; and the objections of the parties to reopening the evidence are among the factors trial judge must consider.

Lampani, 14 M.J. at 26.  

The military judge failed to analyze any of the factors set forth in Lampani, or any factors at all, prior to summarily denying the member’s request for additional evidence.  “[C]learly, a military judge cannot exercise his discretion in an informed manner without obtaining some indication from the court members as to the witnesses whom they desire to call.”  Id.  A “plain reading” of the UCMJ, the Rules for Courts-Martial, the Military Rules of Evidence, and repeated holdings in case law reveals that the military judge clearly abused her discretion.  Rios, 64 M.J. at 569;  see also Lampani, 14 M.J. at 26 (holding that the court members “were at liberty to request that witnesses be called or recalled or to have testimony reread by the court reporter even though they had commenced their deliberations[, and,] to the extent that the military judge indicated to the contrary, he was wrong.”); United States v. Lents, 32 M.J. 636, 638 (A.C.M.R. 1991) (military judge abused his discretion by summarily denying the members request for additional evidence). 

We must next examine whether the military judge’s error prejudiced appellant.  In order to do so, we must first determine what evidence we may consider in our prejudice analysis concerning this issue.

C. Collateral Issues and the Use of Extra-Record Materials

Both the government and defense submitted matters on appeal in addition to that entered into the record during trial.  As noted earlier, the government submitted the verbatim Article 32, UCMJ, testimony of Cadet DH, and the defense submitted an affidavit of now 1LT DH as well as a photographic contact sheet 1LT DH described in his affidavit as depicting some of the events of 21-23 January 2005. Both sides urge us to consider their matters submitted on appeal in deciding this issue.  
Neither side addressed the preliminary question of whether it is appropriate for this court to consider extra-record matters in this instance.  We hold that the members’ request for additional evidence is not a collateral matter.  As such, we will not consider the extra record appellate submissions concerning the identity of the witness the members wanted to request, as well as the proffered substance of that witness’ testimony in deciding this issue.
 
Article 66(c), UCMJ, commands the Courts of Criminal Appeals to “affirm only such findings of guilty, and the sentence or such part or amount of the sentence, as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.”   “In a succession of early cases, [our superior court] established that the review of findings—of guilt or innocence—was limited to the evidence presented at trial.”  United States v. Beatty, 64 M.J. 456, 458 (C.A.A.F. 2007) (citations omitted) (emphasis in original).  “Undeniably, evidence not presented at the trial cannot be used to support or reverse a conviction . . . .”  United States v. Bethea, 46 C.M.R. 223, 225 (C.M.A. 1973) (quoting United States v. Lanford, 20 C.M.R. 87, 95 (C.M.A. 1955); see also United States v. Stokes, 65 M.J. 651, 653-55 (Army Ct. Crim. App. 2007) and numerous cases cited therein.  

When resolving collateral issues, however, the “entire record” may expand from that which occurred during the trial proceeding.  “A collateral claim is one which does ‘not go directly to the issue of the guilt or innocence of an accused.’” United States v. Dykes, 38 M.J. 270, 272 (C.M.A. 1993) (citations omitted); see also United States v. Fagan, 59 M.J. 238, 241 (C.A.A.F. 2004) (holding that a post-trial claim of cruel and unusual punishment is “‘collateral’ in the most classic sense—it has nothing to do with [appellant’s] guilt or innocence of the crimes of which [appellant] stands convicted”).  In assessing collateral claims, therefore, we may examine and consider “additional materials that may be submitted with appellate pleadings, attached to allied documents, or derived from other sources.”  Stokes, 65 M.J. at 655.  The rationale for this expansive view of the “entire record” when reviewing collateral claims is self-evident:  “by their very nature, collateral issues deal with matters that may not be readily apparent at trial and, therefore, might not have been reasonably developed at trial.”  Id.  

The list of matters deemed “collateral” include “post-trial confinement, prosecutorial misconduct, unlawful command influence, or ineffective assistance of counsel.”  Id.; see also Fagan, 59 M.J. at 241 (listing additional post-trial collateral claims); United States v. Parker, 36 M.J. 269, 272 (C.M.A. 1993) (listing the “growing miscellany of circumstances where extra-record fact determinations were necessary predicates to resolving appellant questions”) (citations omitted).   
The particulars of LTC Meyer’s request for additional evidence, including the identity of the witness LTC Meyer wanted to call, and the proffered substance of that witness’ testimony, are not collateral matters.  To the contrary, these issues are exactly the type that could and should have been fully developed at trial.
 Moreover, the matters submitted on appeal go directly to appellant’s guilt or innocence of the offenses of which he has been convicted.  In fact, both parties employ the extra-record materials in their respective discussions of appellant’s guilt or innocence of the attempted rape of MMM.  Defense appellate counsel argue that the extra-record matters concerning LTC Meyer’s request demonstrate that the military judge’s error necessitates our setting aside the findings and sentence.  The government, in return, uses the extra-record matters to argue that the military judge’s ruling did not prejudice appellant. Simply stated, using the extra-record materials urged by both parties would violate our superior court’s decades old prohibition that “evidence not presented at the trial cannot be used to support or reverse a conviction . . . .”  Bethea, 46 C.M.R. at 225.  This evidence was never put before the members and was not subject to cross-examination. See id.  Accordingly, we will not consider it.
D. Prejudice

In order to carry its burden on prejudice as a result of this nonconstitutional error, the government must demonstrate that “the error did not have a substantial influence on the findings.”  Rios, 64 M.J. at 569 (citing United States v. Berry, 61 M.J. 91, 97 (C.A.A.F. 2005) (additional citations omitted).  Confining our analysis of prejudice to the evidence introduced at trial, we are confident the military judge’s error did not have a substantial influence on the findings.  

Similar cases considering this issue reveal evidence in the same posture as that here—the military judge’s summary denial of a member’s proper request for additional evidence.  The defense did not object to the military judge’s erroneous denial of the member’s request, nor did the defense seek to clarify the witness requested or evidence sought.  See Lampani, 14 M.J. at 27.  “While we do not equate this silence with a waiver of appellant’s right to have the court correctly instructed by the judge,” we can infer, as the court did in Lampani, that this failure was consistent with the defense strategy at trial. Id.  We can also infer that the defense had presented in its case-in-chief all the evidence it desired and had tactically chosen those witnesses whose testimony best fit the defense theory of the case and that the defense wished the members to hear.  “Whether defense counsel realized that the judge had erred in his advice about calling a witness, he obviously perceived that his advice had not prejudiced his client and we reach the same conclusion.”  Id.  See also Lents, 32 M.J. at 638 (finding no prejudice despite military judge’s summary denial of request for additional evidence); accord Rios, 64 M.J. at 569 (finding no prejudice in the face of military judge’s erroneous refusal of member’s request to rehear the testimony of two witnesses).

CONCLUSION

The findings of guilty and the sentence are AFFIRMED.

Chief Judge TOZZI and Senior Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant’s offenses occurred prior to October 1, 2007, the date the current version of Article 120, UCMJ, took effect.


� The discussion to R.C.M. 801(c) notes:





The members may request and the military judge may require that a witness be recalled, or that a new witness be summoned, or other evidence produced.  The members or military judge may direct trial counsel to make an inquiry along certain lines to discover and produce additional evidence.  





� Mil. R. Evid. 614(a) states:





The military judge may, sua sponte, or at the request of the members or the suggestion of a party, call witnesses, and all parties are entitled to cross-examine witnesses thus called.  When the members wish to call or recall a witness, the military judge shall determine whether it is appropriate to do so under these rules of this Manual.





� The Government and Defense Appellate Exhibits are potentially relevant to appellant’s claim, raised pursuant to Grostefon, that he received ineffective assistance of counsel by, inter alia, his defense counsel’s failure to call 1LT DH as a witness.  We have considered the appellate exhibits and the post-trial submissions for the limited purpose of reviewing appellant’s ineffectiveness allegation, a classic collateral issue, and find that trial defense counsel’s tactical decision not to call 1LT DH as a witness was not deficient performance.  In addition, appellant suffered no prejudice as a result of this tactical decision.  See Strickland v. Washington, 466 U.S. 668 (1984).


� As further discussed infra, the fact that these matters are the type that could and should have been fully developed at trial does not equate to waiver of the issue in the face of the military judge’s summary denial of the member’s request.  Neither the military judge’s summary denial, nor the lack of waiver, however, change the character of the matters into a collateral issue.  


� If we considered the extra-record matters the parties submitted on appeal, we would still conclude that appellant suffered no prejudice. First, trial defense counsel obviously considered calling 1LT DH as a witness, as the defense identified him during voir dire as a potential defense witness. Second, if we assumed, as the parties urge, that 1LT DH would testify at trial as he did in the Article 32, UCMJ, pretrial investigation, his testimony would be vague and, where not so, cumulative.  For example, 1LT DH related that the weekend in question was his 21st birthday, he was highly intoxicated both Friday and Saturday nights, and had very little memory of events.  
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