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-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, contrary to his pleas, of false official statement (two specifications), larceny, and housebreaking, in violation of Articles 107, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, and 930 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for fifteen months, and reduction to Private E1.  The case is before the court for automatic review pursuant to Article 66, UCMJ.


The appellant asserts that an error in the addendum to the staff judge advocate’s (SJA) post-trial recommendation requires return of the case for a new action.  We disagree that relief is warranted.


The appellant’s trial defense counsel, in a petition for clemency, requested that the convening authority “defer the forfeiture of pay and allowances . . . for six months, with the direction that the pay and allowances be paid to” the appellant’s family.  This request confused deferral of automatic forfeitures under Articles 58b(a)(1) and 57(a)(2), UCMJ, which results in the soldier’s continuing receipt of pay until convening authority action, with waiver of those forfeitures for a fixed period under Article 58b(b), UCMJ, which results in the soldier’s pay being redirected to his family members.  The addendum to the SJA’s recommendation* compounded the confusion by stating, “The petition also requests that you defer . . . any forfeitures adjudged, for six months.  However, no forfeitures were adjudged at trial.”


Enclosures to the clemency petition indicate that at some time after the date of the clemency petition and before the date of the addendum, the convening authority met with the appellant’s wife and discussed both the factual sufficiency of the conviction and financial problems caused by the appellant’s incarceration.  These monetary concerns are repeated in a letter written by the appellant’s wife after the meeting and appended to the clemency matters.  On an action bearing the same date as the addendum, the convening authority then denied the appellant’s “request for deferment of . . . forfeitures,” concluding, “I find that the family circumstances do not warrant such favorable action.”

Under the circumstances of this case, we are satisfied that the convening authority was advised that the UCMJ provided a mechanism to afford financial relief to the family of a recently confined soldier; that he was fully aware from letters and a personal interview of the hardships the appellant’s family faced; and that he made his decision, not on the intricacies of which forfeitures are subject to waiver or deferral, but on the equities of the appellant’s family circumstances.  We thus find that the appellant was not prejudiced by any SJA error.  United States v. Wheelus, 49 M.J. 283, 289 (1998).


We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* Cf. United States v. Spears, 48 M.J. 768, 776 (AF Ct. Crim. App. 1998) (legal review of request for waiver of forfeitures, prepared after service of the SJA recommendation, should be part of an addendum), overruled in part by United States v. Owen, ACM 33140 (AF Ct. Crim. App. 3 Dec. 1998)(unpub.).
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