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MEMORANDUM OPINION

-------------------------------------
Per Curiam:
A military judge sitting as a special court-martial empowered* to adjudge a bad-conduct discharge convicted appellant, in accordance with his pleas, of absence without leave (two specifications) and wrongful use of marijuana (three specifications), in violation of Articles 86 and 112a, Uniform Code of Military Justice [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for nine months, forfeiture of $867.00 pay per month for nine months, and reduction to Private E1.  The convening authority deferred the forfeitures until action, then waived the forfeitures for six months and otherwise approved the adjudged sentence.  This case is before the court for review pursuant to Article 66(c), UCMJ.
In a single assignment of error, appellate defense counsel assert trial defense counsel provided appellant with post-trial ineffective assistance of counsel because he “failed to contact appellant regarding matters that appellant wanted the convening authority to consider as [his] clemency submission.”  Appellant claims in his affidavit,( that his trial defense counsel, Captain (CPT) Merriam, apprised him of his post-trial and appellate rights, and agreed to submit clemency matters on his behalf.  While in confinement, appellant attempted to contact his attorney by calling the Fort Lewis Trial Defense Services (TDS) office, only to learn CPT Merriam had “PCS’ed to Germany.”  Appellant was told to “get letters together to submit for clemency” and wait until he heard from his attorney or the TDS office at Fort Lewis.  Appellant gathered the documentation as advised, hoping to demonstrate to the convening authority all the “efforts [he had] made to better himself.”  Appellant asserts he was never contacted by anyone from TDS, and the next communication he had was from his appellant defense counsel, who informed him the opportunity to include personal attachments in his clemency matters had passed.  The record does include clemency matters submitted by CPT Merriam on behalf of appellant, dated 19 September 2007; however those matters do not include the appellant’s personal statement or any of the letters and certificates gathered by the appellant, referenced in his affidavit.  The addendum to the staff judge advocate’s recommendation [SJAR] reflects that clemency matters were submitted and considered.        
Appellate government counsel “[do] not object to this [c]ourt returning this case for a new SJAR and action…provid[ing] appellant the opportunity to submit the materials he obtained earlier.”  Under the facts of this case, and without deciding the ineffective assistance of counsel claim, we will adopt the government’s suggestion to remand this case for a new recommendation and action.  This remedy will afford appellant the requested opportunity to submit complete clemency matters to the convening authority.
The convening authority’s 11 October 2007** initial action is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 post-trial recommendation and new initial action by the same or a different convening authority in accordance with Article 60(c)–(e), UCMJ.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Appellant’s notarized affidavit, dated 12 December 2008, is attached to the record as Defense Appellate Exhibit 1.
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