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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of unlawful entry and indecent assault, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ]. Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for nine months, and reduction to Private E1.  The case is submitted to us on its merits for review pursuant to Article 66, UCMJ.

On 22 August 2003, the convening authority approved appellant’s request to defer the automatic forfeitures of pay imposed upon appellant as a consequence of Article 58b(a), UCMJ.  Additionally, the convening authority directed that those automatic forfeitures be waived.  Unfortunately, the convening authority failed to specify which legal dependent would receive the waived amounts pursuant to Article 58b(b), UCMJ.  Appellant’s request was likewise unclear as to that point.  

Pursuant to Rule for Court-Martial [hereinafter R.C.M.] 1105, on 26 November 2003, appellant’s defense counsel submitted matters for the convening authority to consider in response to the staff judge advocate’s (SJA) post-trial recommendation (SJAR).  In that submission, appellant alleged that he was reduced from E4 to E1 as of 29 July 2003, the date the sentence was adjudged, in violation of Article 57(a)(1)(A), UCMJ, and that the forfeitures mandated by Article 58b(a),UCMJ, had not in fact been deferred or waived.

We need not now decide whether the convening authority’s ordered deferment and waiver was effectuated, and if not, whether that is a legal error subject to our review and correction.  But it is clear that the allegation of a premature execution of the sentence to reduction in grade amounts to a legal error that had to be addressed by the SJA.  R.C.M. 1106(d)(4); United States v. Hill, 27 M.J. 293 (C.M.A. 1988); see Article 60(d), UCMJ.  In this case, on 18 December 2003, the SJA, in an addendum to the SJAR, asserted, incorrectly, that “[c]ounsel for the [appellant] does not allege any legal error.”  The SJA’s failure to correctly note and respond to the allegation of legal error requires that we grant relief. 

Accordingly, we order the convening authority’s action of 18 December 2003 set aside.  The record of trial is returned to The Judge Advocate General for remand to the same or a different convening authority for a new review and action, pursuant to Article 60(c)-(E), UCMJ. 

Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court
PAGE  
2

