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HOFFMAN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of indecent acts with a child (four specifications) and multiple knowing and unlawful violations of the Child Pornography Prevention Act of 1996 (CPPA), 18 U.S.C. § 2251 (2000), et seq., for coercing a minor child to engage in sexually explicit conduct for the purpose of producing child pornography,
 mailing, shipping or transporting child pornography in interstate and foreign commerce,
 and possessing child pornography.
  The government charged the CPPA violations as noncapital offenses under clause 3 of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The court-martial also convicted appellant, pursuant to his pleas, of willful disobedience of a superior noncommissioned officer in violation of Article 91, UCMJ.  The military judge sentenced appellant to a dishonorable discharge, confinement for twenty-five years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a dishonorable discharge, confinement for fifteen years, and reduction to Private E1.  
On initial review of the case under Article 66, UCMJ, based on the providence inquiry and past precedent, including prior decisions of our superior court, our court declined to mathematically apply United States v. Martinelli by merely deleting the portions of the affected specifications involving overseas CPPA offenses,
 affirm the CONUS [continental United States] based offenses, and reassess the sentence.  Rather, we held:  

We are satisfied that appellant’s descriptions of the service discrediting nature of his conduct during the providence inquiry are a sufficient factual predicate to affirm the findings of guilty in Specifications 2 and 3 of Charge I as violations of clause 2 of Article 134, UCMJ.  We hold that the record conspicuously reflects that appellant “‘clearly understood the nature of the prohibited conduct’ as being a violation of . . . clause 2, Article 134, 

apart from how it may or may not have met the elements of the separate criminal statute underlying the clause 3 charge.”  Martinelli, 62 M.J. at 67 (quoting United States v. O’Connor, 58 M.J. 450, 453 (C.A.A.F. 2003).
On 14 February 2008, the Court of Appeals for the Armed Forces (CAAF) set aside our amended findings of guilty to Specifications 2 and 3 of Charge 1, set aside the sentence, and remanded the case to this court for further consideration.  United States v. Medina, 66 M.J. 21 (C.A.A.F. 2008).  Contrary to our decision, the CAAF invalidated our amended findings to clause 2 offenses that were based on the providence inquiry.  Although appellant was advised by the military judge that service discrediting conduct was an additional element of the offenses and appellant “admitted conduct that was service discrediting,” appellant “did so without knowledge that …he was not required to plead guilty to service discrediting conduct under Article 134(2).”  Id. at 28 (emphasis added).  The CAAF further elaborated:  “Today we conclude . . . an accused must also know under what clause he is pleading guilty.”  Id.
There is no indication on the record appellant knew which particular clause under Article 134, UCMJ, served as the basis for his convictions for coerced manufacture and distribution of child pornography involving his own daughter.  We implement, therefore, the guidance of our superior court by excepting the language from the affected specifications alleging overseas offenses and affirm findings of clause 3, Article 134, UCMJ, violations as follows:

Specification 2 of Charge I is amended to read:
In that Staff Sergeant Robert J. Medina, US Army, did, at or near Fort Knox, Kentucky, on divers occasions between on or about 15 May 2003 and on or about 30 September 2003, knowingly mail, transport, or ship child pornography in interstate or foreign commerce, in violation of Title 18, U.S. Code Section 2252A (a)(1).

Specification 3 of Charge I is amended to read:

In that Staff Sergeant Robert J. Medina, US Army, did, at or near Fort Knox, Kentucky, on divers occasions between on or about 15 May 2003 and on or about 30 September 2003, coerce BM, a minor, to engage in sexually explicit conduct for the purpose of producing visual depictions of such conduct and transporting said visual depictions in interstate or foreign commerce, in violation of Title 18, U.S. Code Section 2251(a).

The findings of guilty of Specification 2 and Specification 3 of Charge I, as amended, are affirmed.  The excepted language is set aside and dismissed.  Reassessing the sentence on the basis of the error noted, the entire record including matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, including Judge Baker’s concurring opinion, 63 M.J. 40, 43 (C.A.A.F. 2006), the court affirms the sentence.
Judge SULLIVAN concurs.

Senior Judge HOLDEN (concurring in part, dissenting in part):

I agree with the result of the sentence reassessment conducted by my esteemed fellow judges and their decision affirming convictions for child pornography offenses occurring in the continental United States.  I respectfully disagree with the means by which we determined, as directed by the CAAF, “whether any part of Specifications 2 and 3 of Charge I can be affirmed.”  Medina, 66 M.J. at 28.

In finding appellant was not properly notified which Article 134, UCMJ, clause served as the basis for his convictions, the CAAF suggested two ways by which such notice could be remedied, “either through advice by the military judge or through operation of the lesser included offense doctrine.”  Id.  The CAAF found the military judge’s explanation deficient because he did not explain to appellant that appellant was not required to plead guilty under clause 2.  Further, CAAF found the clause 2 offenses on these facts were not lesser included offenses of the charged clause 3 CPPA offenses.  
However, there is an additional consideration not addressed by the CAAF in its opinion.  Specifically, whether appellant understood the specifications may have been originally charged as a Clause 1 and/or 2 offenses and the 18 U.S.C. § 2252 statutory language was “gratuitously” added.
  Medina, 66 M.J. at 23; see also Legal and Legislative Basis, MCM, United States, 1951, p. 43-44 (“Note that when an act which is violative of a statute is alleged . . . under Article 134 as prejudicial or service discrediting conduct, there is no requirement that the specification refer to the statute from which the offense stems.”).  
As noted by Judge Stucky in his dissenting opinion, appellant pled guilty to the Article 134, UCMJ, offenses.  Medina, 66 M.J. at 29.  The operative question is “whether [the] specification alleges ‘every element’ of [the offense] ‘either expressly or by necessary implication, so as to give the accused notice and protect him against double jeopardy.’”  United States v. Dear, 40 M.J. 196, 197 (C.M.A. 1994) (quoting Rule for Courts-Martial 307(c)(3)).  Moreover, “standing to challenge a specification on appeal [is] considerably less where an accused knowingly and voluntarily pleads guilty.” United States v. Watkins, 21 M.J. 208, 210 (C.M.A. 1986). 
Admittedly, the language “to the prejudice of good order and discipline” or “service discrediting” was not included in the specifications as originally charged.  However, various military courts have held such language is not essential to affirm a clause 1 or 2 offense.  See e.g., United States v. Long, 2 U.S.C.M.A. 60, 6 C.M.R. 60 (1952) (specification which does not sufficiently allege a noncapital offense or crime may be found to allege an offense under the first or second clause of Article 134 if, when the reference to the violation of federal statute is considered as surplusage and deleted, the specification sufficiently alleges an offense of conduct to the prejudice of good order and discipline); United States v Liddell, 3 M.J. 1117 (N.M.C.M.R. 1977), rev’d on other grounds, 4 M.J. 274 (C.M.A. 1978) (specification which does not sufficiently allege noncapital offense or crime may be found to allege offense under 10 U.S.C. § 934 if the violation of federal statute is considered as surplusage and deleted); see also MCM, Part IV, para. 60.c.(6) (A specification that alleges a violation of Article 134, UCMJ, need not expressly allege that the conduct is a disorder or neglect, or that it is of a nature to bring discredit upon the armed forces.).  The critical factor is whether “necessary facts appear in any form, or by fair construction can be found, within the terms of the specification.”  United States v. Crafter, 64 M.J. 209, 211 (C.A.A.F. 2006) (citing R.C.M. 905(e)).  
Moreover, some offenses are inherently service discrediting or prejudicial to good order and discipline so as to obviate the need for explicit notice of that element in pleadings under Article 134, UCMJ.  United States v. Sanchez, 11 U.S.C.M.A. 216, 29 C.M.R. 32, 34 (1960) (accused’s bestial act and lewd acts with a child so egregious “it would be an affront to ordinary decency to hold that an act such as the one here committed was not criminal per se and would not dishonor the service in the eyes of a civilized society.”); see generally United States v. Falk, 50 M.J. 385, 394 (C.A.A.F. 1999) (Sullivan, J. dissenting) (“Possession of 126 computer images of child pornography, lasciviously organized into four directories on a personal computer, in government housing on a military post, is per se service discrediting conduct in my view.”); United States v. Greene, 34 M.J. 713, 714 (A.C.M.R. 1992) (citing United States v. Light, 36 C.M.R. 579 (A.B.R. 1965)) (some acts are inherently service discrediting).
  
Appellant admitted he engaged in one electronic shipment and at least two coerced productions of child pornography in Vilseck, Germany.  Both specifications contain precise language describing malum in se offenses, i.e., “on divers occasions, knowingly mail, transport, or ship child pornography in interstate or foreign commerce” and “coerc[ing] BM, a minor, to engage in sexually explicit conduct for the purpose of producing visual depictions of such conduct and transporting said visual depictions in interstate or foreign commerce.”  See generally United States v. Sargent, 18 M.J. 331 (C.M.A. 1984) (discussing the distinction between malum in se and malum prohibitum offenses).  No statute is necessary to advise any person that such conduct is inherently wrong, violates the mores of any civilized society, and is therefore service discrediting.  See United States v. Schumacher, 2 U.S.C.M.A. 134, 7 C.M.R. 10, 12 (1953) (citations omitted) (Certain crimes “give offense to the conscience or moral feelings; call out condemnation; involve scandal or disgrace to reputation; bring shame or infamy; or because of their evil nature are malum in se.”).  

Placing his offenses in context, we previously described appellant’s misconduct as follows:

Appellant used his natural daughter as a photographic and sexual subject to create images of child pornography and swapped the same for other child pornography with similarly interested persons he met through a chat room maintained by the Yahoo! Internet service.  Appellant’s daughter was twelve and thirteen years old over the course of the time he committed his offenses.  In addition to coercing his daughter to pose for more than 300 pornographic photographs, appellant also committed various indecent acts upon her on multiple occasions by trying to place her hand on his erect penis, inserting his finger into her vagina, and by rubbing a “vibrator” or “dildo” against her 
clitoris and penetrating her vagina with it.  He photographed the activity with the vibrator or dildo as acts of simulated masturbation.  When engaging others on the Internet in the exchange of photos of his daughter for other items of child pornography, appellant pretended to be the girl depicted in the photographs.  At trial, he claimed that he did not exchange the photographs depicting the use of the vibrator or dildo.

Medina, ARMY 20040327, slip op. at 2 (Army Ct. Crim. App. 31 August 2003) (unpub.).

Under the facts of this case and in light of appellant’s plea of guilty, the military judge’s discussion on the record of appellant’s conduct, and appellant’s failure to object, the record sufficiently demonstrates appellant was on notice he was charged with a clause 2 and/or 3 offense and his conviction was “more than adequate to protect the appellant from [double] jeopardy.”  United States v. Davie, 18 M.J. 598 (N.M.C.M.R. 1984) (citing United States v. Dilday, 47 C.M.R. 172 (A.C.M.R. 1973)).  Appellant was clearly on notice his offenses were both malum in se and malum prohibitum.
  The victim in this case was appellant’s own twelve or thirteen year-old daughter.  Moreover, he committed the overseas portions of his offenses while a noncommissioned officer occupying United States Government family quarters on a United States military installation in Germany.  Appellant’s very presence in that country was pursuant to the NATO Status of Forces Agreement (SOFA), an international treaty between the United States and Germany and other NATO allies.  See Martinelli, 62 M.J. at 71 (discussing the SOFA agreement in light of the CPPA).  
In short, a noncommissioned officer created coerced child pornography depicting a real child victim in U.S. Government quarters in an allied sovereign nation.  He then used those same quarters to distribute the images for entertainment and exchange of similar material from other child pornographers worldwide over the Internet.  It is unfathomable that such conduct constitutes anything other than inherently prejudicial or service discrediting acts of moral turpitude.  This exchange from the court proceeding is most telling in that regard:  
MJ:  Well, do you agree that the general public would think less of its military members, in particular a sergeant, if they heard you had people going around committing such acts with their children?
ACC:  Yes, Your Honor [crying].
I concede that neither the military judge, appellant, nor his competent, legally qualified counsel mentioned the words “clause 2,” as opposed to “clause 3,” when discussing and admitting the service discrediting aspects of coerced production and distribution of child pornography.  However, appellant “was not misled, as he ple[d] guilty to both specifications, had the element [alleging conduct prejudicial to good order and discipline and/or service discrediting] correctly explained to him during the providence inquiry, and admitted that he understood the offenses to contain the element [that his conduct was prejudicial to good order and discipline and service discrediting.]”  Watkins, 21 M.J. at 210.
  I would affirm the subject specifications as charged. 






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� 18 U.S.C. § 2251(a).





� 18 U.S.C. § 2252A(a)(1).





� 18 U.S.C. § 2252A(a)(5)(A).


� In Martinelli, our superior court held CPPA provisions do not have “extraterritorial application and therefore [do] not extend” to appellant’s actions in Germany.  United States v. Martinelli, 62 M.J. 52, 54 (C.A.A.F. 2005).


�  The discussion of whether appellant was charged with a “clause 3” offense is particularly ironic given the lack of statutory distinction between those “clauses.”  10 U.S.C. § 934; see generally Senate Report 486, page 32, 81st Cong., 1st Sess. (1949) (discussing the construction of Article 134, UCMJ); William Winthrop, Military Law and Precedents 720-23 (2d. ed. 1920) (discussing the construction of Article of War 62, the predecessor for Article 134, UCMJ).  But see Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Part IV, para. 60.b (explaining the distinction between the different “clauses”).  The statutory language of 10 U.S.C. § 934 makes no distinction between the different “clauses” and simply states:





Though not specifically mentioned in this chapter, all disorders and neglects to the prejudice of good order and discipline in the armed forces, all conduct of a nature to bring discredit upon the armed forces, and crimes and offenses not capital, of which persons subject to this chapter may be guilty, shall be taken cognizance of by a general, special, or summary court-martial, according to the nature and degree of the offense, and shall be punished at the discretion of that court.





Equally significant is the statute’s use of the conjunctive “and” instead of the disjunctive “or,” thereby integrally linking the three prepositional phrases together.  See generally United States v. Ron Pair Enterprise, 489 U.S. 235, 242 (1989) (“This reading is also mandated by the grammatical structure of the statute.  The phrase ‘interest on such claim’ is set aside by commas, and separated from the reference to fees, costs, and charges by the conjunctive words . . . .”); Idaho v. Wright, 497 U.S. 805, 831 n.2 (1990) (citation omitted) (“The word ‘and’ is conjunctive. . . .  The Legislature would have used the word ‘or’ had it intended the disjunctive.”).  Arguably, under the CAAF’s interpretation of the statutory language of Article 134, UCMJ, conduct charged as “to the prejudice of good order and discipline” is a distinct and separate statutory offense from those charged as “conduct of a nature to bring discredit upon the armed forces.”


� Generally, offenses involving moral turpitude are inherently prejudicial or discrediting.  United States v. Poole, 39 M.J. 819 (A.C.M.R. 1994); see e.g., Chu v. Cornell, 247 F.2d 929 (9th Cir. 1957), cert. denied, 355 U.S. 892 (1958) (noting the difficulty in defining a crime “involving moral turpitude”).  Administrative case law has characterized moral turpitude as “a nebulous concept, which refers generally to conduct that shocks the public conscience.”  Medina v. United States, 259 F.3d 220, 227 (4th Cir. 2001).


� There is an immeasurable chasm between the inherent evil of a child’s own father manufacturing and distributing coerced child pornography featuring himself and his child as subjects and the unintended secondary effects of military members disturbing a red-cockaded woodpecker while engaged in field exercises.  Similarly, any comparison to Ashcroft is inapposite here; the central issue in that case was whether it was constitutional for Congress to prohibit child pornography depicting virtual persons.  Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002).  No such First Amendment issue exists in this case.  Appellant had actual knowledge the victim was not created by computer; he manufactured the pornography himself and fathered the victim.





�  As Judge Stucky noted in his dissenting opinion, “[The CAAF has a] ten-year history of invalidating convictions under clause 3, and of upholding convictions for such offenses under Clause 2.”  Medina, 66 M.J. at 29 n.1.  Charging methodologies aside, I believe this controversy can best be resolved by specific revisions to the MCM regarding Article 134, UCMJ, and child pornography offenses.  
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