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MEMORANDUM OPINION
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SULLIVAN, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of two specifications of false official statement in violation of Article 107, Uniform Code of Military Justice, 10 U.S.C. §§ 907 and 934 [hereinafter UCMJ].  Appellant was acquitted of conspiracy to commit larceny, dereliction of duty, and larceny (two specifications).  The military judge sentenced appellant to a dishonorable discharge, confinement for six months, and forfeiture of $700
 per month for six months.  The final action by the convening authority approved the dishonorable discharge and confinement for six months.
   The case is before us for review under Article 66, UCMJ.   

Appellant asserts, inter alia, the convening authority’s approval of the dishonorable discharge is invalid.  We agree that the dishonorable discharge cannot be affirmed.
Facts


Appellant, a warrant officer who was not commissioned,
 was appointed as a summary court officer
 to account for and properly distribute the personal property of a deceased soldier.  After an intensely litigated court-martial concerning the handling of the deceased’s personal effects and the alleged improper use of the deceased’s credit union account, the military judge only convicted appellant of lying to investigators who were attempting to learn whether appellant mailed the wallet of the deceased soldier to the late soldier’s father.
The Staff Judge Advocate (SJA) prepared his post-trial recommendation (SJAR) in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 1106 and recommended approval of the sentence as adjudged.  Defense counsel submitted a clemency petition pursuant to R.C.M. 1105 in which he asserted, inter alia, appellant had suffered from excessively lengthy post-trial processing.  To provide appellant relief for the length of the post-trial processing, the SJA in his addendum recommended the convening authority approve a bad-conduct discharge, confinement for six months, and forfeiture of $700 pay per month for six months.  On 16 October 2006, the convening authority took action consistent with the SJA’s amended recommendation.  Appellant’s trial defense counsel was served with the initial action.

At some point during the following two weeks, the SJA apparently realized a bad-conduct discharge is not an authorized punishment for a warrant officer who is not commissioned.  The only punitive discharge available in such a case is a dishonorable discharge.  Compare R.C.M. 1003(b)(8)(A)(“[d]ismissal applies only to . . . commissioned warrant officers . . . .”) with R.C.M. 1003(b)(8)(B) (“[a] dishonorable discharge applies only to enlisted persons and warrant officers who are not commissioned . . . .”) and R.C.M. 1003(b)(8)(C) (“[a] bad-conduct discharge applies only to enlisted persons . . . .”); see also R.C.M. 1003(c)(2)(A)(iv) (“[i]n the case of all other warrant officers, the separation shall be by dishonorable discharge”) (emphasis added).  The SJA then prepared another addendum to his original SJAR.  He recommended the convening authority withdraw the original action, reconsider and retroactively approve a previously denied request for deferment of forfeitures, and issue a modified action approving the adjudged dishonorable discharge and confinement but no forfeitures.  Trial defense counsel objected to the proposed action, arguing the convening authority disapproved the dishonorable discharge in the first action and, therefore, “reinstating” the dishonorable discharge would be prohibited by R.C.M. 1107(f)(2) as less favorable to the accused.  The SJA disagreed.  The convening authority withdrew the original action on 8 November 2006 and signed a new action consistent with the SJA’s most recent recommendation.  
Law and Discussion
  
R.C.M. 1107(f)(2) outlines the convening authority’s power to recall and modify an initial action and provides that the convening authority has broad powers to recall and modify any action at any time prior to publication or service of the initial action.  That is not the case here; the initial action was served on appellant before modification was attempted.   As our superior court has noted in a discussion on findings:

As long as the case remains within the power of the convening authority, he may correct any administrative error in the promulgating order or take any ministerial action that is appropriate.  Once he has taken his action, however, and once that action has been served on the accused or on defense counsel, a convening authority cannot so arbitrarily change his earlier action in some substantive way in order to correct a mistake.

United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994) (emphasis in original) (footnote omitted).  


R.C.M. 1107(d)(1) provides, in taking action on a sentence, the convening authority may “disapprove a legal sentence in whole or in part, mitigate the sentence, and change the type of punishment so long as the severity is not increased.”  Once action is taken and served, until the record is forwarded for review, the convening authority has the power to recall and modify only insofar as the modification does not result in action less favorable than the earlier action.  R.C.M. 1107(f)(2).  To “modify” a bad-conduct discharge into a dishonorable discharge is, on its face, less favorable to appellant.  “A bad-conduct discharge is less severe than a dishonorable discharge . . . .”  R.C.M. 1003(b)(8)(C).  See United States v. Mitchell, 58 M.J. 446, 448 (C.A.A.F. 2003) (“Views as to the relative effects of a bad-conduct discharge and a dishonorable discharge may have tempered over time, but the fact remains, that in history, practice and law, a dishonorable discharge is more severe than a bad-conduct discharge.”).
Thus, if this were a case with both types of discharge authorized as punishment, the answer would be clear:  the convening authority’s second action would be prohibited.  Here, however, no bad-conduct discharge could have been adjudged.  In changing a punishment from one type to another, the new punishment must be one that the court-martial could have adjudged.  R.C.M. 1107(d)(1) discussion.  A convening authority has the power to reduce an illegal sentence to a lawful one.  United States v. Parker, 8 U.S.C.M.A. 704, 25 C.M.R. 208 (1958).  He may not, however, increase a sentence.  Waller v. Smith, 30 M.J. 139, 143 (C.M.A. 1990); United States v. Finster, 51 M.J. 185, 186 (C.M.A. 1999); cf. United States v. Walker, 52 M.J. 501, 502 (Army Ct. Crim. App. 1999), pet. denied, 54 M.J. 325 (C.A.A.F. 2000) (holding a convening authority could convert an adjudged sentence of dismissal of a warrant officer who was not commissioned to a dishonorable discharge since “generally speaking, a dismissal and a dishonorable discharge are substantially equivalent.”).  Where a convening authority approves an unauthorized discharge, however, that approval is to an illegal sentence which must be set aside on appeal.  United States v. Nelson, 30 C.M.R. 444, 445 (A.B.R. 1960); Article 66(c), UCMJ.  In sum, the convening authority lost the power to modify his original action, even though it contained an unauthorized punishment, when the original action was served on defense counsel.  

 
Holding the convening authority did not have the power to modify the original action, we must address whether the original action was ambiguous.  When the action of the convening authority “is incomplete, ambiguous, or contains clerical error,” this court may instruct the convening authority to withdraw the original action and issue a corrected one.  R.C.M. 1107(g) (emphasis added).  As our superior court in United States v. Wilson, 65 M.J. 140, 141 (C.A.A.F. 2007), recently noted, “[i]n light of the convening authority's broad discretion to provide relief from the adjudged sentence and the importance of this role in the court-martial process, when the plain language of the convening authority's action is facially complete and unambiguous, its meaning must be given effect.”  The convening authority’s first action in this case was neither incomplete nor ambiguous. “An ambiguous action is one that is capable of being understood in two or more possible senses.”  United States v. Loft, 10 M.J. 266, 268 (C.M.A. 1981) (internal quotations omitted).  On its face, the original language is clear and complete; it becomes problematic only when it is analyzed for purposes of sentence execution.  It was indeed erroneous but as a legal rather than clerical matter.  “‘Erroneous’” means clerical error only.”  Manual for Courts-Martial, United States (2005 ed.), Analysis for Rules of Courts-Martial, App. 21-87.  
We are confident the convening authority’s intent throughout was to approve the least onerous punitive discharge possible.  When he was advised, albeit incorrectly, to approve a bad-conduct discharge, it was his intent to approve such a discharge and the original action is facially complete and unambiguous.  This case presents the court with yet another avoidable error where a lack of attention to detail results in a windfall to appellant.  Such errors reflect poorly on the military justice system.  United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).

Conclusion

We have considered the other assignment of error and the errors personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.


The findings of guilty and only so much of the sentence as provides for confinement for six months are affirmed.

  
Senior Judge HOLDEN and Judge HOFFMAN concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The military judge failed to state “pay” per month in adjudging sentence.  


� The convening authority’s retroactive deferral of adjudged forfeitures was terminated on action.


� Warrant officers are appointed by warrant and commissioned when selected for promotion to the grade of chief warrant officer.  10 U.S.C. §§ 571. 


� Army Reg. 638-2, Deceased Personnel: Care and Disposition of Remains and Disposition of Personal Effects (22 December 2000).  


� Appendix B to appellant’s brief, the uncontroverted affidavit of appellant’s trial defense counsel, establishes service of initial action on defense counsel by 24 October 2006.  
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