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MEMORANDUM OPINION
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STOCKEL, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (two specifications), in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of $575.00 pay per month for six months, and reduction to Private E1.  In accordance with a pretrial agreement, the convening authority reduced the confinement to four months, and otherwise approved the sentence as adjudged. 

In this Article 66, UCMJ, appeal, appellant asserts that the military judge failed to grant appellant seven days of pretrial confinement credit and asks for “meaningful sentence relief.”  The government concedes the error and asks that appellant be credited with seven days of confinement credit.  Granting seven days of confinement credit at this point provides no meaningful relief.

BACKGROUND

Appellant was court-martialed on 13 March 2003.  During the sentencing portion of his trial, appellant testified, in an unsworn statement, that prior to his court-martial he had been held in a civilian confinement facility for seven days awaiting transportation to his unit.  Appellant’s wife testified to the same facts.  Trial defense counsel failed to request seven days of pretrial confinement credit against appellant’s sentence to confinement.
  And, the military judge failed to sua sponte grant seven days of confinement credit.  Following appellant’s court-martial, the convening authority deferred adjudged forfeitures and waived automatic forfeitures, effective 27 March 2003 until 22 July 2003.
  The convening authority did not, however, credit appellant with seven days of pretrial confinement credit because the staff judge advocate (SJA), in his recommendation, misadvised the convening authority by informing him that appellant had not been placed in pretrial confinement.
  Likewise, trial defense counsel failed to note the error in appellant’s submissions under Rule for Court-Martial [hereinafter R.C.M.] 1105.  Appellant served his confinement and went on voluntary excess leave on 22 June 2003.  

DISCUSSION

This court reviews de novo the question of whether an appellant is entitled to pretrial confinement credit.  United States v. Smith, 56 M.J. 290, 292 (C.A.A.F. 2002) (citing United States v. Ballesteros, 29 M.J. 14 (C.M.A. 1989); United States v. Allen, 17 M.J. 126 (C.M.A.1984)).  A convening authority is required “to direct application of all . . . Allen credit against the approved sentence, i.e., the lesser of the adjudged sentence or the sentence that may be approved under a pretrial agreement, as further reduced by any clemency granted by the convening authority, unless the pretrial agreement provides otherwise.”
  United States v. Spaustat, 57 M.J. 256, 263-264 (C.A.A.F. 2002).  Appellant, at the behest of the military and for military offenses, was held in a civilian confinement facility for seven days.  Accordingly, there is no question that appellant is entitled to seven days of pretrial confinement credit against the approved sentence to confinement of four months.  The issue before us, however, is what is meaningful relief under the circumstances of this case.
The Manual for Courts-Martial, United States (2002 ed.) provides a method for calculating a meaningful remedy in circumstances where the government fails to comply with the rules governing pretrial confinement.  R.C.M. 305(k).  Our superior court discussed the application of the remedies found in R.C.M. 305(k) when addressing an issue of former jeopardy in United States v. Rosendahl, 53 M.J. 344 (C.A.A.F. 2000).
  The court said: 
[I]n the related area of pretrial confinement, the Manual for Courts-Martial has adopted certain equivalencies to provide meaningful credit for improper pretrial confinement.  RCM 305(k) [(emphasis added)].  Where the credit due for improper confinement exceeds the amount of confinement that had been adjudged, credits awarded under RCM 305(k) ‘shall be applied against hard labor without confinement, restriction, fine, and forfeiture of pay, in that order, . . .’  Under the provisions of the Manual formula, 1 day of confinement is equivalent to 2 days of restriction, 1½ days of hard labor without confinement, total forfeiture for 1 day, or that portion of a fine amounting to 1 day of total forfeiture.  See RCM 1003(b)(6)-(7) and 305(k).
Id. at 347.

Appellant has already served his confinement; thus crediting him with seven days toward his period of confinement, in effect, fails to make him whole.  Since the convening authority deferred adjudged forfeitures and waived automatic forfeitures, we are unable to fashion a meaningful monetary remedy.  Where we can find no satisfactory remedy at our level to correct the legal error in failing to properly award appellant with credit for pretrial confinement at trial, we must remand the case to the convening authority.
  As discussed by our superior court in United States v. Josey, 58 M.J. 105, 108 (C.A.A.F. 2003), “although a convening authority reviewing a case upon remand is not required as a matter of law to convert a reprimand, reduction in grade, or punitive separation to another form of punishment for purposes of providing former-jeopardy credit, the convening authority is empowered to do so as a matter of command prerogative under Article 60(c).”  In Rosendahl, our superior court encouraged military judges and convening authorities to apply the concepts set forth in R.C.M. 305(k) when considering “credits for punishment imposed at an earlier court-martial for purposes of addressing former-jeopardy concerns.”  The court said:

After the sentence is adjudged and the terms of any applicable pretrial agreement have been examined, the military judge should consider the matter of proper credits, including necessary equivalencies, and announce on the record how those credits shall be applied.  Thereafter, it is the responsibility of the convening authority to apply those credits to the approved sentence.  If action by the convening authority requires some modification of the announced credits in order to provide complete credit, the convening authority can ensure proper and complete credit with the advice of his or her staff judge advocate.  

In most cases, the monetary equivalencies provided under RCM 305(k) will permit quantifiable credit for punishment imposed at a first trial when different punishment is imposed at a second.  

Rosendahl, 53 M.J. at 347-48.  

In this case, the credit for lawful pretrial confinement time served before appellant’s conviction and sentence to additional confinement is equivalent to the “former-jeopardy” credit at issue in Josey.  The guidance provided in Rosendahl should be particularly helpful here.  And, properly advised by a SJA of the relevant issues and legal requirements concerning pretrial confinement credit, the convening authority should be able to fashion an action to correct the error in this case and to provide meaningful relief.

Accordingly, the action of the convening authority, dated 22 July 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for remand to the same convening authority for a new recommendation and action.


Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellate defense counsel did not file a reply pleading challenging the adequacy of the relief proposed by appellate government counsel. 





� Appellant does not allege that this failure amounts to ineffective assistance of counsel at trial.





� Although appellant’s request and the convening authority’s approval document both refer to “pay and allowances,” at a special court-martial only two-thirds of basic pay is subject to automatic forfeiture and waiver at the discretion of the convening authority for the benefit of dependents.  Article 58b(a)(1), UCMJ.





� Although appellate defense counsel notes the SJA’s failure to properly advise the convening authority regarding the appellant's pretrial confinement, this annotation does not comply with requirements set forth in United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).  See United States v. Scalo, 59 M.J. 648, 650 (Army Ct. Crim. App. 2003).  The record is clear that following the dismissal of a civilian offense, appellant was held in civil custody at the request of the Army based on his AWOL status.





� In this case, the pretrial agreement did not provide otherwise.





� The issue in Rosendahl was whether an appellant was entitled to relief for serving a period of post-trial confinement as part of a sentence which was later set aside and where at a subsequent rehearing appellant received no confinement.  Id. at 345.  The appellant in that case asserted that awarding him confinement credit would not provide actual relief.  Id. at 347.  Instead, he argued that “alternative relief must be afforded by ensuring that his sentence does not include a punitive discharge.”  Id. at 347.  In its discussion of “the related issue” of pretrial confinement, however, our superior court stated that R.C.M. 305(k) “does not authorize application of the credit against two types of punishment:  reduction and punitive separation.”  Rosendahl, 53 M.J. at 347.  Our superior court “declined to create an equivalence” between appellant’s period of confinement and a punitive discharge because the court said that it did not “find them to be equivalent in this case.”  Id. at 348.  





� We are constrained from affirming a sentence, or any part thereof, that is incorrect as a matter or law or that should not be approved by the stricture of Article 66(c), UCMJ.
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