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SULLIVAN, Judge:

A military judge sitting as general court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (two specifications), one of which was terminated by apprehension, and aggravated assault with a dangerous weapon, in violation of Articles 86 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 928 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for eighteen months, and reduction to the grade of Private E1.  Pursuant to a pretrial agreement, the convening authority reduced the term of confinement to nine months and otherwise approved the sentence, appropriately crediting forty-four days against the term of confinement.  The case has been submitted to this court on its merits for review under Article 66(c), UCMJ. We find that the military judge’s post-trial session under Article 39(a), UCMJ, was error, but did not prejudice appellant.

This is a relatively straightforward case factually but with procedural irregularities.  Appellant was AWOL from 7 September 2004 until 30 March 2005 (Charge I) and, subsequent to his return, on 7 May 2005, he engaged in a drunken assault on Private First Class (PFC) RO, triggered by the victim’s racist remarks (Charge II).  Appellant, standing over six feet tall and weighing 300 pounds, kicked and choked PFC RO and struck him over the head with a chair with great force, causing extensive bleeding and head injuries.  Appellant subsequently went AWOL on 1 August 2005 and remained AWOL until he was involved in an automobile accident on 4 October 2005.  The local police discovered a deserter warrant on appellant while investigating the accident and arrested him for being AWOL (Additional Charge).  
The convening authority referred Charges I and II on 20 May 2005 to a special court-martial convened by Special Court-Martial Convening Order Number (SPCMCO #) 2, Headquarters, U.S. Army Infantry Center and Fort Benning, Georgia, dated 14 April 2005.  On 12 October 2005, the military judge arraigned appellant on these two charges; appellant deferred forum selection and entered pleas of not guilty.  Between 12 October and 17 November 2005, the next trial date, the Additional Charge, a second AWOL offense, made its way to the convening authority for a decision on disposition.  Pursuant to the pretrial advice of his staff judge advocate, the convening authority withdrew Charges I and II from the special court-martial convened by SPCMCO #2 and referred those charges and the Additional Charge to a general court-martial convened by General Court-Martial Convening Order #1.  At the trial session on 17 November 2005, the military judge advised appellant of his forum rights with respect to a general court-martial.  Appellant elected trial by a military judge sitting alone and entered guilty pleas, excepting certain details of the aggravated assault not relevant to the issues at hand.  Thereafter, the military judge confirmed that appellant consented to be tried on the Additional Charge
 and the court-martial proceeded through findings, consistent with appellant’s pleas, and sentence.  The military judge authenticated the record of trial on 19 March 2006. 

Subsequently, on 24 March 2006, the military judge conducted a post-trial session pursuant to Article 39(a), UCMJ.  As the military judge explained:  “In reviewing the record of trial I noticed that there were some errors that I had not put on the record regarding how this case got to where it was, and I just want to clarify for the record, for the Appellate Courts, and make sure you don’t have any questions.”  During the session, the military judge outlined the procedural history of the case, to include the irregularity in referring to the conclusion of the earlier special-court martial as a recess when in fact “the original court had been withdrawn, so that original court-martial ceased to exist.”  The military judge discussed with appellant the steps that should have occurred at that point, including announcement of the new convening orders.  In essence, the military judge reviewed the initial colloquy and matched what happened with what should have happened and confirmed that appellant understood and had suffered no prejudice.  Unfortunately, while the military judge recognized the value in clarifying the procedural history of the case,he no longer had the authority to conduct a post-trial session in the case, since he had already authenticated the record of the earlier proceedings.
   

The military judge may direct a post-trial session any time before the record is authenticated.  The convening authority may direct a post-trial session any time before the convening authority takes initial action on the case or at such later time as the convening authority is authorized to do so by a reviewing authority . . . .

R.C.M. 1102(d) (emphasis added).  
Had the military judge not conducted the ultra vires post-trial session, this court might have needed to return the case to the convening authority to conduct further proceedings or order a hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967), to obtain the facts on which to determine whether prejudicial error was committed requiring remedial action.  It is not within our powers to expand the scope of the military judge’s authority under R.C.M. 1102.  Nevertheless, the military judge established to our satisfaction that the irregularities in this case did not prejudice appellant.
  We caution, however, that our adoption of the results of the proceedings of 24 March 2006 should not be read as precedent for the military judge to conduct proceedings after authentication.  The military judge should have solicited the assistance of the staff judge advocate in obtaining direction from the convening authority to conduct the post-trial session.
Even if we lack the authority to ratify and adopt the results of the 24 March 2006 proceedings, we note that a review of the record of the 17 November 2005 proceedings suffices as a legal and factual basis to affirm the findings and sentence in this case.  During the general court-martial, the military judge advised appellant of his forum rights, explained the meaning and effect of and the rights he waived by his guilty pleas, reviewed the stipulation of fact, outlined the elements of the offenses, and established the factual predicate for the guilty pleas.  The military judge also discussed the offer to plead guilty, including the waiver of right to an Article 32 investigation.  The only requirements missing from the session in question are the recitation of defense counsel qualifications, advice on counsel, and the confirmation that appellant wished for his trial defense counsel to represent him.  The record of trial does, however, contain a colloquy between the military judge and appellant establishing that appellant had sufficient opportunity to discuss his case and consult fully with his counsel and that appellant was satisfied with his counsel.  Further, the offer to plead guilty confirms trial defense counsel’s detailing to appellant’s case.  We find appellant suffered no prejudice from the procedural irregularities in this case, and is not entitled to relief.  See United States v. Alexander, 61 M.J. 266, 270 (C.A.A.F. 2005) (military judge’s failure to secure appellant’s forum selection on the record is procedural error requiring prejudice for relief).  
As a final comment, we note that the military judge misadvised appellant as to the maximum punishment.  His maximum confinement exposure was five years, six months; two years less than the seven years, six months the military judge told him at trial.  After reviewing the entire record, we are convinced that the error did not prejudice appellant.  Appellant pled guilty pursuant to very favorable pretrial agreement.  As is clear from the stipulation of fact,
 the government disapproved of the victim’s racist remarks and, in our opinion, made significant sentencing concession, particularly given the fact, confirmed by appellant, that the victim was “pretty badly injured” and “could have been killed.”  Further, the stipulation also indicates that appellant first went AWOL in September 2004, knowing that his unit was scheduled to deploy to Operation Iraqi Freedom III in January 2005, and remained AWOL until March 2005.  In the end, appellant spent less time in confinement than fellow members of his unit spent in combat in Iraq.  Considering “all the circumstances of the case . . . to determine whether the misapprehension of the maximum sentence affected the guilty plea, or whether that factor was insubstantial in [appellant's] decision to plead,” United States v. Hemingway, 36 M.J. 349, 353 (C.M.A. 1993) (citations omitted), we are convinced that the misadvice on the maximum punishment appellant faced was not a substantial factor in his decision to plead guilty.
Accordingly, the findings of guilty and the sentence are affirmed.
Senior Judge MAHER and Judge HOLDEN concur.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Rule for Court-Martial 601(e)(2) states:  “After arraignment of the accused upon charges, no additional charges may be referred to the same trial without consent of the accused.” 





� We do not address whether the convening authority could have ratified the military judge’s remedial post-trial session since there is no indication in the staff judge advocate’s post-trial recommendation or elsewhere in the allied papers that the convening authority ever knew the remedial session took place.  





� The absence of any allegation of prejudice both by trial defense counsel in his submission under R.C.M. 1105 and by appellate defense counsel before this court reinforces our conclusion that there has been no prejudicial error committed in this case.  





� “The government understands the possible reaction PFC Fanene had due to the intolerable racial comment that [Specialist] SPC O made, however, PFC Fanene’s conduct went over and beyond a normal possible initial reaction to this insensitive and inappropriate comment . . . .”  
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