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MEMORANDUM OPINION

-----------------------------------------
CASIDA, Judge:

In accordance with his pleas, appellant was found guilty at a general court-martial of indecent assault, desertion, larceny (two specifications), forgery (two specifications) and wrongfully communicating a threat, in violation of Articles 134, 85, 121, 123 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 934, 885, 921, 923 and 934 respectively.  He was found not guilty of attempted rape, a second allegation of indecent assault, and assault with intent to commit rape.  The sentence adjudged by the members included a bad-conduct discharge, confinement for twelve months and forfeiture of all pay and allowances.  The convening authority approved the adjudged sentence.

Appellant now asserts that his guilty plea to communicating a threat was not provident and should have been rejected by the military judge.  We agree.  


The facts derived from the Stipulation of Fact and the providence inquiry establish that appellant and Private (PVT) C, a female, were in their barracks laundry room.  During a conversation, the appellant asked PVT C to have sex with him.  She declined, but later went to a vacant room with him and, according to the appellant’s testimony during the inquiry, she lowered her shorts and raised her top.  He interpreted these actions as an invitation to intimate physical contact, but his attempts at contact were resisted, both physically and verbally.  The victim eventually screamed and ran.  Appellant concluded that PVT C had been teasing him and “set him up” for rejection.  Later, he spoke to another female trainee and said, “if she sets me up like that again, I will kill PVT C[].”  In contrast, the specification alleges only that he said “that he would kill PVT C[], or words to that effect.”


The appellant avers that this was a conditional, non-criminal threat, that the condition was unlikely to occur, i.e., that the victim would “set him up again,” and therefore the plea was not provident.


To constitute a criminal offense, a threat must express a present determination or intent to wrongfully injure a person, property or reputation of another person, presently or in the future.  See Manual for Courts-Martial, United States, (1995 edition), Part IV, para. 110.  When the words uttered express a contingency that neutralizes the declaration because there is no reasonable possibility that the uncertain contingency will occur, they will not support a threat specification.  See United States v. Shropshire, 20 U.S.C.M.A. 374, 376, 43 C.M.R. 214, 216 (1971).


In Shropshire, the accused was under arrest, under guard, and bound in restraining gear.  He told the guard, “[I]f you take this restraining gear off, I’ll show you what I will do to you.” See id. at 214.  The court believed that no reasonable guard would remove the restraints in order to permit an attack upon himself.  See id. at 215.  Thus, there was no reasonable possibility that the condition would occur. See id. at 216.  Accordingly, the words spoken did not constitute a criminal threat. See id. 


We conclude that the facts of this case are legally indistinguishable from those in Shropshire.  Just as it was unlikely that the guard in Shropshire would remove the restraints and thus suffer an assault, it is not “reasonably possible” that PVT C would ever again put herself in a position of “teasing” appellant or even being alone with him.  According to appellant, PVT C was to be discharged or released from the Army the day following the incident.  Therefore, the event upon which the threat was conditioned was unlikely to occur.

Although not raised on appeal, the convening authority’s action failed to reflect that the military judge ordered the appellant be given credit for 105 days of pretrial confinement served.  We therefore order that the appellant be credited with 105 days against the sentence to confinement.

The finding of guilty of Specification 3 of Charge I is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed. Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Senior Judge SQUIRES and Judge BOOTH concur.
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