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HOLDEN, Senior Judge:
A special court-martial composed of a military judge sitting alone convicted appellant, contrary to his pleas, of desertion with intent to avoid hazardous duty in Iraq, in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  Appellant pled guilty to the lesser included offense of absence without leave [AWOL] for the charged duration of absence, in violation of Article 86, UCMJ.  He was also convicted, pursuant to his pleas, of a separate ten-month AWOL terminated by apprehension, in violation of Article 86, UCMJ.  The military judge sentenced appellant to a bad conduct discharge, confinement for nine months, forfeiture of $840.00 pay per month for nine months, and reduction to Private E1.  The convening authority approved the adjudged sentence.  This case is before the court for review under Article 66, UCMJ.

We note two issues not raised by either party that merit discussion but not relief.  First, whether appellant’s return to the unit armory during the charged period of desertion constituted a voluntary termination of unauthorized absence, thereby 
affecting the factual and legal sufficiency of the desertion conviction.  Second, whether the staff judge advocate’s (SJA) recommendation (SJAR) is defective regarding the reporting of the offense of desertion to the convening authority.

Background
Appellant was an activated South Carolina National Guardsman who refused to obey telephonic orders he received from a noncommissioned officer, appellant’s commander, and a lieutenant colonel to report to his unit armory on 20 November 2004 for deployment to Iraq.  He also did not comply with written deployment orders he received by mail.  After approximately two months passed without any subsequent contact between appellant and his unit, a supply sergeant at the armory telephoned appellant and asked him to “clear supply” by returning all military equipment issued to him by the unit.

On 22 January 2005, appellant briefly returned to the armory and returned the equipment.  While appellant was in the armory, he was approached by the same lieutenant colonel whose telephonic deployment order he refused.  The officer informed appellant he was AWOL and ordered appellant to report to Fort Bragg to join his unit staging for departure for Iraq.  Appellant refused and replied that he had a civilian job, had just received a promotion and a raise, and was going to school.  The officer then ordered appellant to surrender to him at that moment or report to the AWOL Apprehension section at Fort Jackson, South Carolina to do the same.  Appellant refused to surrender, departed the armory, and returned to his place of civilian employment.  Appellant performed no other military duties while in the armory and had no further contact with any military authorities until he surrendered himself at Fort Sill, Oklahoma approximately six weeks later on 8 March 2005. 

Although the court convicted appellant as charged with “desertion with intent to avoid hazardous duty”, the Report of Result of Trial
 and SJAR both reported the offense to the convening authority as “desertion with intent to avoid service” and omit any reference to Iraq. 

Law
Article 66(c), UCMJ, imposes on this court the duty to affirm only those findings of guilty we find correct in law and fact.  Therefore, we must conduct an independent, de novo review of the legal and factual sufficiency of the entire record of trial.  United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002).  The test for legal sufficiency is whether, considering the evidence in the light most favorable to the government, a rational fact-finder could have found all the essential elements of the offense beyond a reasonable doubt.  United States v. Brooks, 60 M.J. 495, 497 (C.A.A.F. 2005); Jackson v. Virginia, 443 U.S. 307, 318-19 (1979).  When applying this test, we are “bound to draw every reasonable inference from the record in favor of the prosecution.”  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991) (citing Jackson, 443 U.S. at 307; United States v. Laboy, 909 F.2d 581, 588 (1st Cir. 1990); United States v. Hart, 25 M.J. 143 (C.M.A. 1987), cert. denied, 488 U.S. 830 (1988)).  In a factual sufficiency review, however, we do not show such deference to the lower court’s decision.
The test for factual sufficiency is whether, after weighing the evidence of record and making allowances for not having personally observed the witnesses, we are convinced of appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  “In sum, to sustain appellant’s conviction, we must find that the government has proven all essential elements and, taken together as a whole, the parcels of proof credibly and coherently demonstrate that appellant is guilty beyond a reasonable doubt.”  United States v. Gilchrist, 61 M.J. 785, 793 (Army Ct. Crim. App. 2005) (citing United States v. Roukis, 60 M.J. 925, 930 (Army Ct. Crim. App.), aff’d, 62 M.J. 212 (C.A.A.F. 2005) (summary disposition)).
The Specification of Charge I alleges appellant deserted his unit “with intent to avoid hazardous duty, namely: deployment in support of Operation Iraqi Freedom (OIF)” in violation of Article 85, UCMJ.  The relevant portion of that Article authorizes punishment for:  “Any member of the armed forces who . . . quits his unit, organization, or place of duty with intent to avoid hazardous duty or shirk important service.”  Such forms of desertion require proof of five elements:


(a) That the accused quit his or her unit, organization,


or other place of duty;

(b) That the accused did so with the intent to


avoid a certain duty or shirk a certain service;


(c) That the duty to be performed was hazardous


or the service important;


(d) That the accused knew that he or she would


be required for such duty or service; and

(e) That the accused remained absent until the


date alleged.

Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 9b(2). 
Discussion
Factual and Legal Sufficiency

We find the evidence factually and legally sufficient to support appellant’s conviction for desertion with intent to avoid hazardous duty in Iraq from 20 November 2004 to 8 March 2005.  Based on the unique facts of this case and our decisions in United States v. Coglin, 10 M.J. 670 (A.C.M.R. 1981), United States  v. Rogers, 59 M.J. 584 (Army Ct. Crim. App. 2003), and United States v. Scott, 59 M.J. 718 (Army Ct. Crim. App. 2004), we find appellant’s brief presence at the armory on 22 January 2005 for the limited purpose of returning military equipment
 did not constitute an earlier termination date for his absence since appellant did not “present himself to competent military authority with the intention of returning to military duty.” Coglin, 10 M.J. at 672 (emphasis added).
  To the contrary, appellant refused to obey orders attempting to return him to military duty at the armory and waited more than six additional weeks to surrender at a location more than 1100 miles away.

Staff Judge Advocate Error
The SJA advised the convening authority that appellant was convicted of

“desertion with intent to avoid service”; however, there is no such offense under the UCMJ.
  The two most common forms of desertion chargeable under Article 85, UCMJ are: (1) desertion with intent to remain away permanently and (2) desertion with intent to avoid hazardous duty or to shirk important service.
  MCM, Part IV, para. 9b.  Both categories are comprised of specific intent crimes; the latter category has an increased maximum punishment of five years confinement.  
Our superior court has held “in the absence of contrary evidence, a convening authority who does not expressly address findings in the action . . . effectively purports to approve implicitly the findings as reported to the convening authority by the SJA.” United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  However, the spirit of our superior court’s subsequent guidance regarding SJAR errors in United States v. Alexander, 63 M.J. 269 (C.A.A.F. 2006) and in United States v. Gunkel, 55 M.J. 26 (C.A.A.F. 2001), limits the requirement to take corrective action under Diaz to cases where guilty findings were completely omitted in the SJAR and related post-trial documents provided to the convening authority.
  
We do not find the misdescription of the type of desertion in this case to be tantamount to a Diaz omission.  In this case, although the SJA listed a conviction for desertion in a nonexistent form, we find no prejudice to appellant and apply Gunkel and Alexander as follows: (1) the military judge properly announced findings of guilty to one of the forms of desertion in the increased punishment category; (2) the convening authority was correctly advised that appellant was convicted of desertion contrary to his plea; (3) there are only three forms of desertion, one of which is not relevant to the case; (4) of the two remaining forms of desertion, the convening authority was not advised that the desertion was with intent to remain away permanently, thereby eliminating that category with its separate specific intent and
lower maximum punishment; and (5) it appears that the SJA office, through 
typographical error, merely melded the two theories under the only remaining category when listing the offense in the SJAR as “desertion with intent to avoid [hazardous duty or to shirk important] service.”
On these unique facts, we are satisfied that the post-trial advice to the convening authority sufficiently described the desertion findings because it “provides a general depiction of the offense, without the necessity for reciting the details of each element and aggravating factor.” Alexander, 63 M.J. at 276.  We further find no prejudice to appellant who received a nine month sentence to confinement at a special court-martial where he was protected by a limitation of ten months confinement in his pretrial agreement with the convening authority.

The findings of guilty and sentence are affirmed.

Judge HOFFMAN and Judge SULLIVAN concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� “A ‘clearing’ process [i]s required under appropriate service regulations to separate the member from military service.” United States v. Harmon, 63 M.J. 98, 101 (C.A.A.F. 2006) citing United States v. King, 27 M.J. 327, 329 (C.M.A. 1989).  





� Fort Jackson is approximately twenty-three miles from the unit armory in Eastover, South Carolina.  Fort Sill is approximately 1100 miles from Fort Jackson.  www.mapquest.com, last visited 6 September 2007





� Department of the Army (DA) Form 4430 (Sep 2002)


� Appellant’s return of the military property precluded initiation of proceedings to impose financial liability upon him for it.  See Army Regulation 735-5, Policies and Procedures for Property Accountability, paras 14-3a and 14-4a (10 June 2002) [version in effect at relevant time].  Action taken for apparent personal financial benefit does not equate to a return to military control on these facts.





� We factually distinguish this case from United States v. Pinero, 60 M.J. 31 (C.A.A.F. 2004), where the appellant’s statements during the providence inquiry in an AWOL case raised the defense of termination by return to military control.  Appellant had been returned to his unit from his home by a superior noncommissioned officer escort, complied with an order to put on a military uniform, and remained at the unit as directed for five hours in order to participate in a command directed fitness-for-duty urinalysis test.  Our superior court found such circumstances were not “a de minimis interruption of the alleged [AWOL].”  Id. at 33 (quoting United States v. Pinero, 58 M.J. 501, 503 (N-M. Ct. Crim. App. 2003) (en banc)).


� The same error is repeated in the Report of Result of Trial and the promulgating order in this case.  Unauthorized absences, including failures to repair, are usually for the purpose of “avoiding service”.  Desertion, especially those forms permitting increased punishment, requires a specific intent with greater criminality.





� The third type of desertion under Article 85 – “before notice of acceptance of resignation” – applies only to commissioned officers and is not relevant in this case. 





� Alexander addressed two separate cases in which the SJARs correctly cited the basic offenses for which the appellants were convicted, but omitted an aggravating factor in one case and the number of times the offense had been committed in the other.  Our superior court found corrective action in such cases to be unnecessary.  


� We will correct the promulgating order to properly reflect the court’s finding of guilty of desertion with intent to avoid hazardous duty.
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