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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HAM, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to obey a lawful order, false official statement (two specifications), fraternization, and adultery in violation of Articles 92, 107, and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 892, 907, and 934.  The military judge sentenced appellant to a dismissal and the convening authority approved the adjudged sentence.
Though not raised by either party, appellant’s chain of command failed to properly process appellant’s request for Resignation for the Good of the Service in Lieu of a General Court-Martial in accordance with applicable Army regulations.  We will take corrective action in our decretal paragraph.

FACTS

Based on information discovered during an investigation convened under Army Reg. 15-6, Procedures for Investigating Officers and Boards of Officers [hereinafter AR 15-6], ch. 1, (2 October 2006), appellant’s command preferred charges against him on 19 May 2007 stemming from his inappropriate relationship with an enlisted female subordinate while deployed to Iraq, his failure to obey a no-contact order, and related false official statements.  On 5 June 2007, appellant submitted a Resignation for the Good of the Service (in Lieu of General Court-Martial) in accordance with Army Reg. 600-8-24, Officer Transfers and Discharges [hereinafter AR 600-8-24], para. 3-13 (12 April 2006).  The memorandum was directed through his chain of command to Commander, Human Resources Command (HRC) in Alexandria, Virginia.

On 11 August 2007, the General Court-Martial Convening Authority referred appellant’s charges to a General Court-Martial that convened on 23 August 2007.  Appellant pled guilty to and was convicted of three of the charges and the military judge sentenced him to a dismissal.  On 15 October 2007, as part of his submission under Rule for Courts-Martial 1105 and 1106(f), appellant, again, submitted a Resignation for the Good of the Service in Lieu of General Court-Martial.  Appellant’s chain of command, including the convening authority, recommended disapproval of his resignation request.  Nothing in the record shows appellant’s command forwarded either of appellant’s resignation requests to HRC.  

The convening authority took action in appellant’s case, approving the findings and sentence, on 19 October 2007.
LAW AND DISCUSSION


Army Regulation 600-8-24 states that “a convening authority will not . . . take action on the findings and sentence in [cases where a resignation for the good of the service has been submitted] until the Secretary of the Army or designee has acted.”  AR 600-8-24, para. 3-13b.  Appellant’s resignation request was never forwarded to the Secretary of the Army.  Despite that fact, the convening authority took action on his case, in contravention of the applicable regulation.  We will apply the remedy originally set forth in United States v. Moore, ARMY 8900114 (A.C.M.R. 30 March 1990) (order), aff’d, 32 M.J. 554 (A.C.M.R. 1990) (setting aside convening authority’s action where appellant submitted a resignation request that was not submitted to the convening authority or HQDA prior to convening authority's action)  


We distinguish appellant’s case from United States v. Hargrove, 50 M.J. 665 (Army Ct. Crim. App. 1999).  In Hargrove, the convening authority took action on his case while his Request for Resignation for the Good of the Service in Lieu of Court-Martial was pending before the Secretary of the Army for approval.  Id. at 667.  Appellant requested this court set aside the convening authority’s action until the Secretary of the Army acted upon appellant’s resignation request.  Id.  


Unlike Hargrove, appellant in this case was clearly eligible to submit a resignation request under AR 600-8-24, the Secretary of the Army never received appellant’s resignation, and appellant did not intentionally negotiate away any of his procedural rights under AR 600-8-24.  Id. at 668-69.  See also United States v. Galloza, ARMY 20000294 (Army Ct. Crim. App. 3 Jan. 2002) (unpub.) (setting aside convening authority’s action to properly process resignation request)
CONCLUSION

The convening authority’s action on 19 October 2007 is set aside.  The record of trial will be returned to the same convening authority for further processing in accordance with our opinion.


Upon receipt of the record of trial, the convening authority shall act on appellant’s request for resignation in lieu of court-martial, process it in accordance with the provisions of AR 600-8-24, and shall hold further action in abeyance pending final disposition of appellant’s request by HRC.  If appellant’s request for resignation is disapproved by the Secretary of the Army or his designee, the convening authority may then proceed to take action on this case.  See United States v. Woods, 26 M.J. 372, 375 (C.M.A. 1988).  


Conversely, approval of the resignation by the Secretary of the Army or his designee results in appellant’s administrative discharge from the Army and requires that the findings of guilty and the sentence be set aside and the charges and specifications be dismissed.


Appellant’s request for oral argument is denied.


Chief Judge TOZZI and Judge HOFFMAN concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� In light of the above disposition, the assignments of error raised by appellant are not ripe for decision.  If ultimately, the convening authority approves the findings and sentence, we will consider those matters in the normal course of appellate review.





� Appellant’s request for oral argument was submitted as part of his assignments of error brief and not in accordance with Rules 16 and 23 of this Court’s Rules of Practice and Procedure. 
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