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MEMORANDUM OPINION

-----------------------------------------
CURRIE, Judge:

     
A military judge, sitting as a general court-martial, found appellant, pursuant to his pleas, guilty of three specifications of larceny of military property worth more than $100 in violation of Article 121, 10 U.S.C. § 921, Uniform Code of Military Justice [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for ten months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.

     
This case is before this court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, matters he raised personally pursuant to United States v. Grostefon, 12 M.J. 481 (C.M.A. 1982), and the government’s reply.  

     
This case is factually and legally similar to United States v. Kinsch, ___ M.J. ___, ARMY 9900250, 2000 CCA LEXIS 237 (Army Ct. Crim. App. 27 Oct. 2000), with one exception noted below.  As in Kinsch, we agree appellant is entitled to relief.

Appellant was incarcerated in the United States Army Confinement Facility, Europe (USACFE) in Mannheim, Germany following his conviction on 29 April 1999.  About a month later he was transferred to the United States.  Appellant now alleges, via his and other inmates’ affidavits, that while he was at the USACFE certain named guards physically abused him and other inmates.  Appellant raises this issue for the first time before this court.

As in Kinsch, the government asserts this court lacks jurisdiction to consider this matter under Article 66(c), UCMJ, and Clinton v. Goldsmith, 526 U.S. 529 (1999); that appellant’s allegations do not amount to cruel and unusual punishment in violation of the Eighth Amendment and Article 55, UCMJ; and that, regardless, appellant has effectively waived his complaint by failing to exhaust his administrative remedies by raising this issue for the first time on appeal.  

We have reviewed appellant’s allegations de novo, see United States v. Sanchez, 53 M.J. 393 (2000), and, for the reasons stated in Kinsch, disagree with the government.    

The difference between Kinsch and this case warrants discussion.  In the former, the inmates’ allegations were unrebutted.  In this case, the government has provided two statements
 (one from Major Steven Lynch, the USACFE’s commander from 3 August 1998 to 24 July 2000, the other from Technical Sergeant (TSgt) Robert Scott, U.S. Air Force, the USACFE’s primary facility investigator from July 1997 to the present) and a copy of congressional correspondence addressing complaints filed by another USACFE inmate alleging, among other things, abuse by guards similar to that claimed by appellant.

The government asserts “Major Lynch’s and TSgt Scott’s [statements] are direct evidence rebutting appellant’s claim that he was unlawfully assaulted by prison guards at the [USACFE], particularly allegations of unlawful [testicle frisking] alleged by appellant and others who were similarly confined.  The Congressional correspondence shows the confinement facility addressed complaints seriously.”  We disagree.      

The government’s statements do not “directly rebut” appellant’s allegations.  Major Lynch states he never saw or heard of guards abusing inmates, with one exception that was investigated and could not be corroborated.  He also doubts such abuse could occur without others seeing and reporting it.  Technical Sergeant Scott states that since he has been at the USACFE, he has “never been tasked to investigate an instance where an inmate claimed [guards] did a ‘testicle frisking.’”  Moreover, before these allegations, no inmate complained of testicle frisking despite opportunities to do so with USACFE personnel and the USAREUR Inspector General’s Office.  He also notes that frisk searches, when conducted properly, include checking the “groin,” and inmates might believe a guard is being unnecessarily rough when the frisk is conducted to standard (many guards being somewhat reluctant to do so).  These statements and the correspondence, however, do not directly contradict any allegations made by appellant and other inmates.   

Given that the government has not rebutted appellant’s allegations or requested a post-trial fact-finding hearing, we will apply the third principle of United States v. Ginn, 47 M.J. 236, 248 (1997)(if appellant’s affidavit is factually adequate on its face to state a claim of legal error and the Government does not contest the relevant facts the court can proceed to decide the legal issue on the basis of those uncontroverted facts).  As in Kinsch, we find that appellant’s appellate evidence establishes that certain guards, under the pretense of conducting frisks, maliciously and sadistically struck appellant in his testicles on more than one occasion with the intent of unnecessarily and wantonly causing appellant physical and mental pain.  We also find that the force applied to appellant’s testicles was not de minimis.  Accordingly, we hold that the guards’ acts violated Article 55, UCMJ.  We also agree with our brethren that this court is best able to grant relief by reassessing the sentence, see Kinsch, ___ M.J. ___, at *26-27.

     
Using the same “totality of the circumstances” approach as in Kinsch and considering that appellant was struck several times in the testicles and suffered physical and mental pain, but no lasting injury; some confinement facility supervisors were aware of the abusive behavior but took no corrective action; and appellant sought no administrative relief due to his belief such action would be fruitless and perhaps counterproductive, we will grant appellant one month of confinement relief.

  
The findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances, and reduction to Private E1.   


Senior Judge MERCK and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We refer to the government’s submissions as statements because they were unsigned copies of affidavits.  The government informed us on 1 November 2000 that it would submit original signed and sworn affidavits for the statements as “soon as they arrive.”  We have yet to receive them. 
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