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MEMORANDUM OPINION

-----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

JOHNSON, Senior Judge:
On 14 March 2002, a panel of officer members sitting as a general court-martial convicted appellant, contrary to his pleas, of willfully damaging nonmilitary property (ten specifications) and larceny, in violation of Articles 109 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 909 and 921 [hereinafter UCMJ].  The members sentenced appellant to a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.  After considering appellant’s post-trial request for clemency, the convening authority approved confinement for ten months, but otherwise approved the adjudged sentence.

Today, for the reasons below, we abate the proceedings ab initio.
PROCEDURAL BACKGROUND


The case before us has a lengthy and complex procedural history that is best described in detail.
On 29 April 2004, appellate defense counsel from the Defense Appellate Division filed with this court a brief on behalf of appellant asserting several assignments of error:

I.  THE MILITARY JUDGE VIOLATED THE REQUIREMENT OF ABSOLUTE IMPARTIALITY, DELIBERATELY OR OTHERWISE, AND SIGNALED TO THE PANEL THAT IT SHOULD RETURN FINDINGS OF GUILTY AS TO THE SPECIFICATIONS OF CHARGE II.

II.  THE GOVERNMENT IMPROPERLY INTRODUCED IMPROPER CHARACTER EVIDENCE AFTER SPECIFICALLY ADVISING THE DEFENSE THAT SUCH EVIDENCE WOULD NOT BE INTRODUCED AT TRIAL.
III.  THE SPECIFICATIONS OF CHARGE II ARE UNREASONABLY MULTIPLIED AND SHOULD BE COMBINED INTO A SINGLE SPECIFICATION; AND, IF THE FINDINGS OF GUILT ARE NOT SET ASIDE COMPLETELY, REQUIRE A REASSESSMENT OF APPELLANT’S SENTENCE.

IV.  VIEWED IN THEIR TOTALITY, EVEN IN THE LIGHT MOST FAVORABLE TO THE PROSECUTION, THE EVIDENCE IS FACTUALLY AND LEGALLY INSUFFICIENT TO SUSTAIN THE FINDINGS OF GUILTY IN THIS CASE.
On 3 October 2005, appellate government counsel filed a responsive pleading.  On 14 October 2005, Mr. William E. Cassara [“civilian appellate defense counsel”] filed a notice of appearance in appellant’s case and requested oral argument.

On 17 November 2005, this court heard oral argument in appellant’s case.  On 25 November 2005, after considering the arguments of counsel and the entire record, we affirmed the findings of guilty and the sentence.


  On 17 January 2006, civilian appellate defense counsel filed with our superior court a motion to hold appellant’s case in abeyance.
  This abeyance request asserted:
For approximately two months prior to argument, counsel had no contact with appellant, a cross-country truck driver. . . . [C]ounsel mailed a copy of the Army Court’s [25 November 2005] decision to appellant.  Appellant did not respond.

On January 4, 2006, appellant’s mother contacted . . . counsel and informed him that appellant suffered a massive [brain] stem stroke in September of 2005.  She stated that the doctors initially gave him less than a 5% chance of survival, but that he had survived.  To date, appellant has remained hospitalized and unable to communicate with anyone since his stroke.

These assertions are confirmed in a letter signed by Doctor (Dr.) Everette Heinze of St. David’s Medical Center, Austin, Texas, a copy of which is attached to the abeyance request.  According to Dr. Heinze, appellant suffered “a massive brain stem stroke . . . on July 9, 2005[,] . . . has been hospitalized since his stroke[,] . . . [and] is unable to effectively communicate with others.”

Counsel also assert in this request they:

believe appellant will want to appeal the decision of the Army Court . . . . Until he recovers, however, appellant is unable to manifest that desire and is also unable to meaningfully assist in his appeal. . . . As noted by his doctor, currently there is no projected time frame for appellant’s recovery.
In a 31 August 2006 order, the Court of Appeals for the Armed Forces (CAAF) remanded appellant’s case to this court to determine:  (1) whether appellant was competent at the time of this court’s 25 November 2005 decision; (2) whether appellant is presently competent; and (3) if appellant is not presently competent, who is acting on his behalf.  See United States v. Burleson, 64 M.J. 92 (C.A.A.F. 2006).

On 27 September 2006, this court stayed appellate proceedings pending an inquiry into appellant’s mental capacity.  See United States v. Burleson, ARMY 20020262 (Army Ct. Crim. App. 27 Sept. 2006) (unpub.).

On 26 December 2006, appellate government counsel filed the medical board’s “Mental Capacity Determination” and a power of attorney ostensibly signed by appellant and notarized.  The medical board determined that, at the time of this court’s 25 November 2005 decision, appellant “did not possess the capacity to cooperate intelligently in any aspect” of his appellate proceedings because he suffered from “Locked-In Syndrome resulting from a[n arterial] . . . occlusion [in his brain] that occurred on  10 July 2005.”  This condition, the board noted, is “characterized by quadriplegia, loss of all volitional muscular movement,” and requires appellant to use “ventilator support to sustain respiration.  This condition is permanent and irreversible.”


On 19 January 2007, civilian appellate defense counsel filed a pleading in response to the medical board’s determinations.  In that pleading, the defense argued, because “appellant is in a persistent vegetative state that is permanent and irreversible,” this court should vacate its 25 November 2005 decision.  Quoting Rule for Courts-Martial [hereinafter R.C.M.] 1203(c)(5), the defense also argued this court “may not affirm the proceedings while the accused lacks mental [capacity] to understand and to conduct or cooperate intelligently in the appellate proceedings.”  Furthermore, in the pleading’s footnote, the defense asserted “the power of attorney previously provided to this court is by no means persuasive, and [the question of who is acting on appellant’s behalf] remains unanswered.  Arguably, this counsel does not even have the authority to file this brief on appellant’s behalf, given his current condition.”
  On those grounds, the defense urged this court to “set aside the findings of guilty and the sentence . . . [and] dismiss the charges . . . or grant other appropriate relief.”

On 30 January 2007, appellate government counsel filed a responsive pleading.  The government opposed “dismissal of the charges.”  However, the government agreed:  (1) “appellant lacks the mental capacity to understand and [meaningfully participate] . . . in the appellate proceedings;” and (2) this court’s 25 November 2005 decision “should be vacated, and the proceedings stayed until appellant regains appropriate capacity.”  On these bases, and quoting United States v. Thompson, 60 M.J. 880, 884 (N.M. Ct. Crim. App. 2005), the government suggested this court return this case to The Judge Advocate General, “‘who may remand the case to a convening authority who may (1) set aside and dismiss the findings of guilty and the sentence, or (2) resubmit the case for appellate review when competent medical authority determines that the appellant is competent to assist in his appeal.’”

On 5 February 2007, this court vacated our 25 November 2005 decision affirming the findings and sentence and ordered further appellate proceedings stayed until such time as:  (1) appellant “regains appropriate capacity” to understand, conduct, cooperate, or otherwise meaningfully and intelligently participate in the appellate proceedings in accordance with R.C.M. 1203(c)(5); or (2) The Judge Advocate General requests the case be remanded to the same or different convening authority for appropriate action.

On 23 February 2007, this court, inter alia, ordered appellate defense counsel to answer “the question of who is acting on behalf of appellant until such time, if ever, appellant regains the capacity to cooperate intelligently in his appellate proceedings.”

On 28 March 2007, civilian appellate defense counsel filed with this court a motion to attach an affidavit from appellant’s mother. In this undated, non-notarized document, appellant’s mother avers, inter alia, “I have been [appellant’s] representative from day one of the stroke.  I have taken care of all medical decisions, signed consent for surgery/treatment, and taken care of all legal and financial issues with no problem.”

On 14 January 2010, this court ordered the government to conduct a mental capacity determination to determine whether appellant had regained the appropriate capacity to understand, conduct, cooperate, or otherwise meaningfully and intelligently participate in the appellate proceedings in accordance with R.C.M. 1203(c)(5).  


On 8 March 2010, a board appointed pursuant to R.C.M. 706 to evaluate appellant’s current mental capacity and level of competency completed its findings. The board concluded appellant possesses the mental capacity and ability to cooperate in his appellate proceedings. The report states in part, “He has the ability to move his cheek and jaw and thus through a program and the computer Words+, Inc, is able to have limited communication.”  The report on several occasions notes appellant has the mental capacity to understand the nature of the proceedings and to cooperate with his attorney, but that appellant has physical limitations impacting his ability to communicate.  The report indicated appellant “is unable to review documentations [sic] without someone holding them up for him and his ability to read or view things is difficult due to involuntary intermittent vertical eye movements.”  Additionally, these eye movements impact “his communication in that he will often select the incorrect letter as he spells his words and will have to frequently edit or correct his word selection, even selecting the wrong word at times, changing the meaning of his statement.”  Finally, the board concludes that appellant’s impairments “impacting his ability to cooperate in his appeal are not expected to change, as they are due to physical deficits following his cerebral vascular accident.”

On 16 March 2010, this court granted the government’s motion to attach those  findings as Government Appellate Exhibit 3.


On 17 March 2010, this court lifted the stay of appellate proceedings in our 5 February 2007 order, and ordered both parties to submit their pleadings under Rule 15 of this court’s Rules of Practice and Procedure.


On 15 July 2010, the Defense Appellate Division
 filed a response to our order for pleadings, and asserted appellant was “not competent to participate in his appellate proceedings and therefore, the appellate proceedings should be terminated.”

On 19 July 2010, the government responded and asserted appellant was competent, the proceedings should not be terminated, and this court should affirm the findings and sentence.

On 2 September 2010, this court ordered at least one of appellant’s assigned defense appellate counsel to provide an affidavit addressing whether they had met with appellant in person since the 8 March 2010 board findings; the nature of any communication attempts with appellant; and any additional information concerning appellant’s abilities to communicate concerning his pending appeal.  Our order provided funding for travel to appellant’s current location.

On 22 November 2010, this court ordered at least one of appellant’s assigned counsel to travel to appellant’s physical location and meet with appellant.  Our order provided funding for this travel, and further ordered appellant’s assigned counsel file Article 66 pleadings within sixty days of the order, or, if unable to do so, to provide an affidavit and accompanying motion or pleading stating the reason(s) why.

On 21 January 2011, in response to our 22 November 2010, defense appellate counsel filed a motion to abate proceedings as well as an affidavit from one of appellant’s assigned counsel describing a 4 January 2011 meeting with appellant.
On 26 January 2011, the government filed its response opposing the motion to abate the proceedings.

DISCUSSION


Following conviction at court-martial, “an appeal to the Courts of Criminal Appeals is an appeal of right.”  United States v. Rorie, 58 M.J. 399, 407 (C.A.A.F. 2003).
  See also UCMJ art. 66(b).  On occasion, our military appellate courts have been confronted with the scenario in which an appellant passes away following conviction at trial but while the appellate process is still unfolding.  When an appellant dies prior to completion of his appeal, he is generally entitled to an abatement of the proceedings ab initio.  United States v. Ribaudo, 62 M.J. 286, 287 (C.A.A.F. 2006) (citing Rorie, 58 M.J. at 400).    In Ribaudo, the CAAF held that once “a Court of Criminal Appeals issues its decision under Article 66(c), UCMJ, an appellant has received his appeal of right and is no longer entitled to application of the policy of abatement ab initio.”  62 M.J. at 287. 

In the present case, appellant has not received his appeal of right because we vacated our previous decision affirming the findings and sentence.  Had appellant died, the short and obvious answer under Rorie, given the present posture of appellant’s case, would be abatement ab initio. 

We are confronted instead with an issue of first impression –  how to treat a living appellant with a profound disability impacting his communications with counsel as described in appellant’s medical records, the recently submitted affidavit from defense appellant counsel, and various appellate pleadings throughout this case. We conclude, based on analogous precedent and the unique, narrow facts of this case, the proceedings shall be abated ab initio. 

Appellant’s medical condition since suffering a stroke in 2005 is exhaustively documented.  Early on, as noted above, appellant relied on a ventilator for life support, was a quadriplegic, was unable to make any volitional movement, and these conditions were prognosticated as both permanent and irreversible.  The various medical experts’ characterizations of appellant, while varying slightly in some details, have been consistent.  Moreover, as discussed below, they are consonant with an affidavit and pleadings submitted by assigned defense appellate counsel.  While appellant ultimately regained the ability to make some volitional movements and communicate in a limited way, his ability to do so is profoundly impaired and necessitates our decision to abate.
In Defense Appellate Exhibit A (DAE A), for example, an affidavit from one of appellant’s assigned defense appellate counsel, counsel reports that appellant “cannot speak.”  The affidavit describes in detail counsel’s recent visit (accompanied by a fellow assigned counsel from the Defense Appellate Division) to appellant’s mother’s home, where appellant currently resides.  Counsel reports appellant is “confined to a hospital bed and apparently is unable to move any part of his body other than his eyes and his cheek.”  The affidavit recounts assigned counsel having met with appellant for “three frustrating hours,” after which “we ended the meeting without having been able to carry on a meaningful conversation with our client.”  The affidavit states, “Within the first hour of the meeting [appellant] appeared to become fatigued due to his efforts at communicating with us.”  Counsel, during the meeting, relied in large part on appellant’s use of a laptop computer to convert eye and cheek movements into a “computer generated voice.”  Counsel describes recurring problems during attempts to use the device to discuss appellant’s court-martial and appeal, including, inter alia, “difficulty maintaining the continuity of conversation,” and statements from appellant that made no sense given the context of the question.  Counsel also reported that when appellant was
asked a question requiring even a modest explanation, he would engage in several minutes of eye movements and cheek twitching; however, rather than providing the expected sentence or two of explanation, the computer program simply stated ‘yes’ or ‘no.’  I also observed that questions requiring a full sentence or longer answer sometimes caused problems for the computer system; after more than 3 or 4 words, the computer generated voice became garbled.

Finally, counsel avers that, “We were able to determine that [appellant] is not able to read his record of trial on his own; he is dependent on the assistance of others to read and to take notes for him.”  The affidavit concludes, “While we were able to communicate with [appellant] on a very basic level, we were not able to converse with him in a meaningful way regarding the details of this case.”
Detailed medical documentation paints a similar picture of appellant’s condition.  As noted above, the R.C.M. 706 board report, dated 8 March 2010, describes appellant’s reliance on using cheek and jaw movements to use a computer program called “Words+, Inc.,” and on several occasions acknowledges appellant’s physical limitations impacting his ability to communicate.  The board report, like counsel’s affidavit, reports substantial impairments to appellant’s ability to communicate and cooperate in his appeal, including the inability to read documents without them being held up in front of him, as well as involuntary eye movements which interfere with the function of his computerized communications. “This eye movement also impacts his communication in that he will often select the incorrect letter as he spells his words and have to frequently edit or correct his word selection, even selecting the wrong word at times, changing the meaning of his statement.”   The board report states that appellant’s “ability to cooperate with his attorney, participate in his appeal, and discuss or challenge facts in the process are impaired due to his current physical limitations and impaired communication.”  The report also concludes appellant’s “current impairments impacting his ability to cooperate in his appeal are not expected to change, as they are due to permanent physical deficits following his cerebral vascular accident.” 
Not surprisingly, given the unique facts and circumstances of this case, defense appellate counsels’ pleadings, including the 21 January 2011 motion to abate, cite Robinson, supra, as well as the asserted facts in DAE A.  Additionally, the motion to abate as well as appellant’s previous pleadings would have us analogize his condition to that of an appellant who lacks the mental capacity to understand and cooperate in the appellate process.  These pleadings cite, inter alia, R.C.M. 1203(5); United States v. Barreto, 57 M.J. 127 (C.A.A.F. 2002); United States v. Marcott, 8 M.J. 531 (A.C.M.R. 1979); and Thompson, supra.
The government’s brief asserts appellant’s submissions demonstrate appellant “has a rational and factual understanding of the appellate proceedings and has the ability to reasonably consult with his attorney.”  The government argues that given “sufficient time,” appellant has the ability to answer counsel’s questions and raise appellate issues.  The government attempts to distinguish appellant from those in Robinson and Marcott, supra, who were deceased at the time of their appeals.  The government suggests appellant’s original pleadings would suffice in the absence of allegations from appellate defense counsel that “circumstances surrounding appellant’s appeal have changed.”  The government also argues the ability to read is not a prerequisite to competence (comparing the present case to one in which the appellant were visually impaired or illiterate); and that appellant’s memory is intact. 
Were appellant in an irreversible coma, there is little doubt we would abate the proceedings ab initio.  Although appellant has a limited ability to communicate, his condition is more analogous to that of a comatose patient rather than someone with a surmountable communication problem, e.g., a visually-impaired, hearing-impaired, or illiterate individual.
Given the fact his responses to questions “didn’t make sense,” and that he could not communicate with any reliability, it makes little difference that appellate counsel could, at least theoretically, read him the record aloud.  An effective attorney-client relationship is not possible under these circumstances, and we are satisfied no investment of time will ever change that.  The fact that pleadings were previously filed provides no remedy.  Our earlier decision affirming the findings and sentence was vacated, and we have no confidence in appellant’s ability to ratify his original assignments of error.
We conclude the unique facts and procedural posture leave us with little practical choice but to abate the proceedings.  Appellant’s profound impairments, documented in full by multiple medical assessments, as well as two experienced appellate defense counsel who personally met with appellant, foreclose the possibility of appellant ever being able to “consult with his lawyer with a reasonable degree of rational understanding,” and thus, preclude a meaningful appeal before this court.  See generally Barreto, 57 M.J. at 130 (quoting United States v. Proctor, 37 M.J. 330, 336 (C.M.A. 1993).
The proceedings are abated ab initio.  The findings of guilty and the sentence are set aside, and the charges are dismissed.  All rights, privileges, and property of which appellant was deprived by virtue of the findings of guilty and the sentence will be restored.  See UCMJ arts. 58b(c) and 75(a), 10 U.S.C. §§ 858b(c) and 875(a).

Judge BAIME and Judge BURTON concur.







FOR THE COURT







MALCOLM H. SQUIRES, JR.







Clerk of Court
� On 24 January 2006, civilian appellate defense counsel filed with our superior court a petition for grant of review.  


�  On 9 January 2007, this court granted the government’s motion to attach Government Appellate Exhibit 2, a document dated 26 October 2006, purporting to grant appellant’s mother power of attorney for appellant.  On the signature line above appellant’s typed name, there appears to be markings, ostensibly a signature.  


�  While civilian defense appellate counsel did not sign this pleading or any subsequent pleadings, he continues to be a counsel of record and has not made a motion to withdraw from the case.


�  Additionally, in Rorie, the CAAF concluded, “we leave to [the Courts of Criminal Appeals] or the Judge Advocates General to establish the parameters of a policy of abatement in the event an appellant dies pending review at a Court of Criminal Appeals.”  58 M.J. at 407.   Following Rorie, our own service court reaffirmed “our longstanding policy of abatement ab initio when an appellant dies before the mandatory appeal to this court has been completed.”  United States v. Robinson, 60 M.J. 923, 924 (Army Ct. Crim. App. 2005).
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