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MEMORANDUM OPINION
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SULLIVAN, Judge:

A military judge sitting as a general court-martial convicted appellant pursuant to his pleas of a violation of a lawful general regulation by wrongfully possessing drug paraphernalia, wrongful use of a controlled substance (two specifications), wrongful possession of a controlled substance (two specifications), and wrongful distribution of a controlled substance, in violation of Articles 92 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 921a, respectively [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fifteen months, and forfeiture of all pay and allowances.  The convening authority approved the sentence as adjudged, appropriately crediting appellant with four days of confinement against the sentence to confinement.  The case is submitted to us for review under Article 66(c), UCMJ.   


Appellant asserts that he received ineffective assistance of counsel when his attorney failed to submit matters in support of his clemency petition.  We need not address the assigned error in light of our conclusion that appellant may have been denied his right to present his clemency matters for convening authority review.  We will order corrective action in our decretal paragraph.   
The court-martial record in this case indicates that the government served trial defense counsel with the staff judge advocate’s (SJA) post-trial recommendation (SJAR) prepared pursuant to Rule for Court-Martial [hereinafter R.C.M.] 1106 on 19 May 2005.  On request by trial defense counsel, the SJA granted an extension for submission of defense matter until 17 June 2005.  Trial defense counsel eventually filed R.C.M. 1105/1106 matters on 5 July 2005.  
On 14 July 2005 the SJA signed a document captioned “Subject:  Addendum to the Recommendation of the Staff Judge Advocate, United States v. Private E-1 Adam E. Kaplan.”  Notwithstanding the subject line, that addendum erroneously discusses post-trial matters submitted by Specialist (SPC) Foust.  The content of the memorandum never refers to appellant, but refers instead to a different soldier, SPC Foust, three times.  Further, it does not provide any internal references, such as the date of appellant’s R.C.M. 1105/1106 submission or specific details of the clemency request, by which we could ascertain that the appropriate matters were presented to the convening authority.  

Rule for Court-Martial 1107 requires the convening authority to consider any matters submitted by an accused under R.C.M. 1105 and 1106.  It is well-settled military law that, when faced with a “strong suggestion” that timely submitted clemency matters may not have been considered by the convening authority,  appellate courts should not speculate whether properly submitted, substantial clemency matters were in fact considered by the convening authority.  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989).  Accordingly, we will order a new SJAR and action.  

The convening authority’s initial action, dated 14 July 2005, is set aside.  The record of trial is returned to The Judge Advocate General for a new SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  

Senior Judge MAHER and Judge HOLDEN concur.
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