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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violating a lawful general regulation, possessing video clips depicting minors engaging in sexually explicit acts (three specifications), possessing images depicting minors engaging in sexually explicit acts, possessing images depicting minors in sexually explicit poses, downloading visual depictions and video clips depicting minors engaging in sexually explicit poses and acts, and indecent acts with a child under sixteen years (two specifications) in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for nine years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a dishonorable discharge, confinement for sixty months, and reduction to Private E1.  The case is before us for review under Article 66, UCMJ.  
Appellant asserts, inter alia, that Specification 6 of Charge I (alleging that appellant downloaded “over 500 visual depictions and video clips depicting minors engaging in sexually explicit poses and acts”) constitutes an unreasonable multiplication of charges with Specifications 1-5 of Charge I (alleging that appellant possessed images and video clips from those downloaded images).  We agree.  
During the plea inquiry, the following brief exchange occurred concerning Specification 6 of Charge I:

MJ:  And as to Specification 6, [it] alleges . . . you wrongfully and knowingly downloaded from the internet over 500 visual depictions and video clips depicting minors in sexually explicit poses and acts.  Do you recall--or can you tell me about that offense?

ACC:  It happened just as it said, sir.  I downloaded all this stuff like it said.  
MJ:  All right.  So this offense basically takes into account the means by which you obtained these files.  Correct?

ACC:  Yes, sir.

Thus, the 500 images at issue in Specification 6 of Charge I overlapped the video clips and images addressed in Specifications 1 through 5 of Charge I.  The military judge should not have found appellant guilty of both downloading the video clips and images of minors engaging in sexually explicit poses and acts and possessing those same depictions.  See United States v. Quiroz, 55 M.J. 334, 338 (C.A.A.F. 2001); see also Rule for Courts-Martial [hereinafter R.C.M.] 307(c)(4) discussion.  
Appellant further asserts that Specifications 7 and 8 of Charge I constitute an unreasonable multiplication of charges.  The government concedes this error.  Specification 7 of Charge I alleges that on or about 25 February 2002, appellant committed an indecent act with MN, his three-year-old daughter, by placing his penis in her hands.  Specification 8 of Charge I alleges that on divers occasions between 1 July 2001 and 25 February 2002, appellant committed indecent acts with MN by placing his penis in her hands.  During the providence inquiry into these offenses, appellant informed the military judge that the indecent acts alleged in Specification 8 of Charge I include the indecent act alleged in Specification 7 of Charge I.  The military judge should have dismissed Specification 7 of Charge I.  See Quiroz, 55 M.J. at 336-337; R.C.M. 307(c)(4) discussion.  

We will dismiss Specifications 6 and 7 of Charge I and reassess the sentence.  The remaining assignments of error and those matters raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit. 

Given the facts of this case, we are confident that we can reassess appellant’s sentence.  See United States v. Sales, 22 M.J. 305, 308 n.4 (C.M.A. 1986).  During the providence inquiry, appellant admitted that he used his government and home computers to download and possess “over five hundred images and video clips” which depicted minors engaging in sexually explicit acts and poses.  Appellant further admitted that to gratify his sexual desires, he exposed his penis to his three-year-old daughter and asked the child to touch it.  He informed the military judge that he did this “about 10 times.”  Finally, although the military judge found appellant guilty of five specifications of possession of images of minors engaged in sexually explicit acts or poses (Specifications 1 through 5 of Charge I) and one specification of downloading those images (Specification 6 of Charge I), he considered these six offenses to be “multiplicious for sentencing purposes” and treated them as one offense.  In light of the seriousness of the offenses of which appellant was found guilty, the military judge’s treatment of Specifications 1 through 6 of Charge I, and the favorable pretrial agreement received by appellant, we conclude that dismissing Specifications 6 and 7 of Charge I is not a “‘dramatic change in the penalty landscape’” which would negate our ability to reliably reassess appellant’s sentence.  United States v. Buber, 62 M.J. 476, 479 (C.A.A.F. 2006) (quoting United States v. Riley, 58 M.J. 305, 312 (C.A.A.F. 2003)). 
The finding of guilty of Specification 6 of Charge I is set aside and Specification 6 of Charge I is dismissed.  The finding of guilty of Specification 7 of Charge I is set aside and Specification 7 of Charge I is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in Sales, 22 M.J. at 307-308, we affirm the sentence.  

BARTO, Senior Judge, concurring in part and dissenting in part:(
I respectfully dissent from the learned opinion of the majority in this case only to the extent that my colleagues conclude that Specifications 1 through 6 of Charge I do not constitute an unreasonable multiplication of charges.  In this regard, appellant states, 

The military judge found that Specifications 1-5 of Charge I constituted one impulse. . . . Specifications 1-5 were all charged on or between 1 February 2000 and 28 February 2002.  Thus each of the specifications has a unity of time since the Government charged the offenses over the same two year period.  Additionally, each of the offenses was the result of a single impulse or intent by appellant.  Specifications 1-5 and Specification 6 of Charge I do not allege two distinct periods of time for appellant’s misconduct.  The facts of this case show that appellant’s acts were substantially one transaction, . . . .
Specification 6 of Charge I alleges that “between 1 February 2000 and 28 February 2002,” appellant “knowingly downloaded” over 500 visual depictions and video clips depicting minors engaging in sexually explicit acts and poses.  Specifi-cations 1 through 5 of Charge I allege that “between 1 February 2000 and 28 February 2002,” appellant possessed certain images and video clips from among those downloaded images alleged in Specification 6.  In my assessment, the plea inquiry lacks sufficient detail concerning the dates on which appellant actually possessed the files alleged Specifications 1 through 5 of Charge I to sustain separate convictions.  Concerning Specifications 1 and 2 of Charge I, appellant told the military judge that he “probably” downloaded the files between December 2001 and January 2002 because “the files were large” and he had to use his work computer to save time.  Concerning Specifications 3, 4, and 5 of Charge I, the military judge did not elicit any facts to clarify when, over the two-year period alleged, appellant possessed the files alleged in the specifications.  

Before he sentenced appellant, the military judge concluded that “Specifi-cations 1 through 6 of Charge I all basically allege the same period of time.  Specifications 1 through 5 essentially break up a few files from what was a mass of images . . . it’s apparent to the court that although they require separate files to be proved, they are basically one course of conduct and certainly one impulse on the part of the accused” and he found Specifications 1 through 6 of Charge I to be multiplicious for sentencing.  

Because of the vagueness of the plea inquiry as well as the military judge’s findings concerning these specifications, I would consolidate Specifications 1 through 6 of Charge I.  I concur with the majority’s conclusion as to the sentence reassessment. 
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Clerk of Court

( Senior Judge Barto took final action in this case prior to his reassignment.
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