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MEMORANDUM OPINION

-----------------------------------------
JOHNSON, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of assault with a dangerous weapon, to wit:  a loaded firearm, in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for five years, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a dishonorable discharge, confinement for thirty months, and reduction to Private E1.  

The case is before this court for review pursuant to Article 66, UCMJ.  In an  assignment of error, appellate defense counsel avers that appellant was prejudiced because the staff judge advocate’s (SJA) post-trial recommendation (SJAR) failed to advise the convening authority that the military judge recommended “that the Convening Authority direct payment of the pay that is automatically forfeited to the benefit of the accused’s dependents for the maximum period authorized.”  Because we are unable to determine if the convening authority who took action in appellant’s case received and considered a complete SJAR, we will return the record for a new post-trial recommendation and action.

BACKGROUND


Appellant was tried on 24 June 2002.  On 27 June 2002, appellant’s defense counsel submitted a request to the convening authority, Major General (MG) John R. Vines, that he defer automatic forfeitures and appellant’s reduction to Private E1 until action, and at action that he waive the automatic forfeitures for six months.  On 28 June 2002, the SJA recommended that the convening authority deny both requests.  In that document, however, the SJA stated that “[t]he Military Judge recommended that you waive the automatic forfeitures and direct payment of the accused’s pay and allowance that would otherwise have been automatically forfeited, to his wife for the maximum period authorized.”(  The convening authority followed the SJA’s advice and denied the appellant’s counsel’s requests.  On 3 September 2002, the Acting Staff Judge Advocate, in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 1106, prepared the SJAR.  The SJAR failed to include the military judge’s recommendation.  On 16 October 2002, in his R.C.M. 1105 matters, appellant again requested that the convening authority waive the automatic forfeitures in accordance with Article 58b, UCMJ, and reduce his confinement by an appropriate amount.  In his addendum to the SJAR, the Acting SJA correctly discussed appellant’s clemency requests but again failed to advise the convening authority of the military judge’s recommendation.  On 25 October 2002, MG Charles H. Swannack, Jr., who had apparently replaced MG John R. Vines as the convening authority, took action in appellant’s case.  
DISCUSSION

Prior to taking action in any general court-martial or special court-martial that includes a bad-conduct discharge, the convening authority must obtain and consider the SJA’s recommendation.  UCMJ art. 60(d); R.C.M. 1106(a).  The SJAR must include, inter alia, any clemency recommendation by the sentencing authority made in conjunction with the announcement of the sentence.  R.C.M. 1106 (d)(3)(B).  As our superior court stated, “A recommendation by a military judge must be brought to the attention of the convening authority to assist him in considering the action to take on the sentence.”  United States v. Lee, 50 M.J. 296, 297 (C.A.A.F. 1999) (citing United Sates v. Clear, 34 M.J. 129 (C.M.A. 1992)).  In United States v. Paz-Medina, the SJA committed plain error when his SJAR failed to inform the convening authority that the court-martial members recommended that appellant’s spouse receive his pay and allowances.  56 M.J. 501, 504 (Army Ct. Crim. App. 2001).  Likewise in the instant case, MG Swannack, the convening authority who took action in appellant’s case, was not made aware of the military judge’s clemency recommendation.  Accordingly, appellant is entitled to a new post-trial recommendation and action.  

DECISION

The action of the convening authority, dated 25 October 2002, is set aside.  The record of trial will be returned to The Judge Advocate General for a new post-trial recommendation and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  

Senior Judge MERCK and Judge MOORE concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
( We note that the SJA improperly informed the convening authority that he could waive, but not defer, automatic forfeitures.  United States v. Emminizer, 56 M.J. 441, 443-44 (C.A.A.F. 2002).  Under the facts of this case, we find such erroneous advice not prejudicial.  The SJA in his new SJAR should properly inform the convening authority concerning the deferment and waiver of automatic forfeitures.  See UCMJ art. 58b.  
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