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MEMORANDUM OPINION
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CLEVENGER, Judge:
A panel of officers sitting as a general court-martial convicted appellant, contrary to her pleas, of conduct unbecoming an officer and gentlewoman (three specifications) in violation of Article 133,  Uniform Code of Military Justice, 10 U.S.C. § 933 [hereinafter UCMJ].  The panel adjudged a sentence of dismissal, confinement for 383 days, and forfeiture of all pay and allowances.  The convening authority disapproved the finding of guilty of The Specification of The Additional Charge (conduct unbecoming an officer by making a false official statement to a general officer) and ordered it dismissed.  He approved only so much of the sentence as provided for a dismissal, confinement for 323 days, and forfeiture of all pay and allowances.  The case is before us for review pursuant to Article 66, UCMJ.

Appellant alleges multiple errors but only one matter merits discussion and relief.  We find that the military judge abused his discretion by denying a requested continuance which, in turn, denied appellant a substantial right.  Accordingly, we must set aside the findings and sentence.
FACTS

Appellant was under orders to report for duty in Korea on 1 March 2000.  On or about 24 February 2000, when appellant’s commander learned that appellant had not made the normal preparations for departing her present duty station, Fort Sam Houston, Texas, he ordered her to execute the out-processing procedures normally incident to such an overseas permanent change of station.  Appellant’s alleged dereliction of duty for willfully failing to out-process Fort Sam Houston is the subject of Specification 4 of The Charge.  Her intent to shirk important military service by failing to report to Korea is the subject of Specification 2 of The Charge.  Instead of reporting to Korea, appellant had herself committed to a civilian mental health care facility near Fort Sam Houston on 29 February 2000.
The original charge was preferred on 1 March 2000.  At the pretrial investigation, appellant was represented by a detailed trial defense counsel from Fort Sam Houston, Captain (CPT) Libby, and two individual civilian defense counsels, Mr. Wheeler and Mr. Ruiz.  Before the investigation was complete, on 1 June 2000, CPT Libby’s relationship with appellant was severed by his release from active duty.  The charges were referred on 22 June 2000; and then on 21 July 2000, appellant acknowledged that the U.S. Army Trial Defense Service’s (TDS) Regional Defense Counsel had detailed CPT Laubach to represent appellant.
  Also on 21 July, appellant requested CPT Thompson as individual military defense counsel (IMC). 
The history of appellant’s IMC requests is tortuous.  After her initial request for CPT Thompson sometime before 21 July 2000, TDS advised her that it could not act on her request because CPT Thompson worked as a prosecutor for the staff judge advocate at Fort Sam Houston.  On 21 July 2000, appellant requested the government assign CPT Thompson to her case as IMC.  On 2 August 2000, her request was denied.  Appellant’s appeal of that denial was rejected on 6 September 2000.  Captain Thompson was assigned to TDS in October 2000.  Appellant again requested him as an IMC, and TDS denied the request.  Prior to 9 October 2000, appellant also made IMC requests for Lieutenant Colonel Webster, CPT Smith, and CPT Harbaugh; TDS denied each request.
The first Article 39(a), UCMJ, session convened on 22 July 2000.  Captain Jackson appeared as appellant’s detailed counsel.  Captain Jackson was detailed to represent appellant on 21 July 2000.  Mr. Wheeler and Mr. Ruiz had been discharged by appellant that same day.  Appellant declined to form an attorney-client relationship with CPT Jackson because she hoped to have her IMC request for CPT Thompson approved.  However, the military judge directed that CPT Jackson not be excused in order to ensure the availability of counsel to help with IMC requests.  The military judge made it clear that CPT Jackson would act only to assist appellant “in resolving this outstanding issue associated with the counsel that will ultimately represent you.”
At the second Article 39(a), UCMJ, session on 18 August 2000, CPT Jackson announced that her IMC request for CPT Thompson had been denied on 2 August and that the defense planned to appeal the denial.  Granting the government’s request for a delay from the originally proposed date of 2 October, the military judge set trial for 11 October 2000.  Appellant said that if her appeal of the IMC denial was not approved, she would accept CPT Jackson as her detailed defense counsel.
On 5 October 2000, CPT Jackson filed a motion seeking permission to withdraw as appellant’s counsel and seeking a continuance.
  On the evening of 10 October 2000, the military judge convened a hearing on the motion.  Captain Crowe appeared as a detailed trial defense counsel, after learning on or about 2 October 2000 that he had been detailed.  At the 10 October hearing, both CPT Jackson and CPT Crowe asserted that the defense was not ready to proceed the following day.  Captain Crowe ascribes most of the blame for their unpreparedness to appellant’s unwillingness to cooperate with detailed counsel.  Captain Jackson was more specific and said:  that she needed to interview witnesses and to communicate with appellant; that she had not received a complete transcript of the Article 32, UCMJ, pretrial hearing which took place before she was detailed to the case; that she had a heavy workload; and that she was not able to contact government witnesses.
Appellant joined in requesting the excusal of CPT Jackson but said she was willing to have CPT Crowe represent her.  The military judge denied CPT Jackson’s motion to withdraw and instructed CPT Jackson to remain in court and available to CPT Crowe and/or appellant during the trial.  Captain Crowe renewed his request for a two-week continuance, again citing his lack of preparedness.  The military judge denied the motion and directed the defense to be ready to proceed to trial in the morning.
On the morning of 11 October 2000, before the trial began, appellant informed the military judge that she wanted to be represented by Mr. Wheeler and Mr. Ruiz.  She said that she made contact with them that morning and indicated that they could be ready to appear as early as 17 October 2000.  The military judge ruled that her request for a continuance for individual civilian counsel was too late and denied the request.  Although the military judge made a variety of statements about the continuance requests on the record, he never made essential findings of fact regarding his denial.
DISCUSSION

In United States v. Miller, 47 M.J. 352, 358 (C.A.A.F. 1997), our superior court held that “[a] military judge’s decision to grant or deny a continuance must be tested for an abuse of discretion even where failure to grant a continuance would deny an accused the right to a civilian counsel.”  The court noted that an abuse of discretion exists where the ruling of the trial judge is “clearly untenable and . . . deprive[s] a party of a substantial right such as to amount to a denial of justice.”  Id. (citations omitted).  Our superior court also supplied a set of “factors” we should consider in determining whether a ruling amounts to an abuse of discretion.  United States v. Weisbeck, 50 M.J. 461 (C.A.A. F 1999); United States v. Young, 50 M.J. 717 (Army Ct. Crim. App. 1999).
Our analysis of the Miller factors leads us to conclude that there was an abuse of discretion by the military judge in denying these continuances.  We note that there was no surprise aspect to the continuance request.  The government and military judge were on notice of a potential for problems with counsel as early as 22 July 2000.  Captain Jackson’s initial request for a continuance was served on 5 October 2000, six days before the scheduled trial date of 11 October.  Neither the government nor the military judge should have been surprised to learn that CPT Jackson expended most of her pretrial preparation time trying to help appellant with IMC requests.  Likewise, it was certainly not surprising that CPT Crowe would be unable to adequately prepare for a contested trial within ten days of learning he was designated lead counsel.  Even if appellant’s continuance request seeking representation by Mr. Wheeler and Mr. Ruiz is characterized as an “eleventh hour” request, CPT Crowe’s request was neither unexpected nor untimely under the circumstances.
We consider the timeliness of two of the requests to be within the range of reasonableness in this case.  While CPT Jackson can be faulted for her lack of preparation for trial, as she was on notice as early as 18 August 2000 that she would be the detailed counsel absent an IMC request approval, both CPT Crowe and the proposed individual civilian defense counsel were clearly timely in their respective requests for continuances.  A request for six days of delay so civilian counsel can clear a calendar spot is not unreasonable.  Furthermore, the government was granted a delay in the trial date.  There is no evidence of any prior grant of defense delay.  We do not imply that a party is entitled to a delay by right merely because the opposition was previously granted a delay; but in the fair administration of justice, such a consideration is a legitimate factor that should be evaluated by the decision maker.
We also recognize that the basis for the continuance request was not to acquire a particular form of evidence but, rather, to acquire adequately prepared defense counsel, an even more fundamental trial concern.  This concern extends not only to detailed counsel’s lack of preparedness but also as to the right to civilian counsel of choice, Mr. Wheeler and Mr. Ruiz.  Furthermore, there exists no other trial option which could have served as a substitute to obviate the need for a continuance.  The “substitute” issue implicates appellant’s fundamental right to have effective assistance of counsel.  If CPT Jackson is ill prepared to provide effective assistance, CPT Crowe can substitute; but he still needs a reasonable amount of preparation time.  If both civilian defense counsel are to be brought back into the case, they too should be granted a reasonable period of preparation time.  Under the facts and circumstances presented here, any substitution of counsel to replace CPT Jackson would have required a continuance of some reasonable duration.

We acknowledge the appropriate skepticism of the military judge regarding appellant’s good faith in seeking counsel changes and concomitant trial delays.
  We also consider CPT Jackson’s lack of diligence, where she had a duty to the court to make her concerns about becoming adequately prepared known sooner than 5 October 2000.  See United States v. Thomas, 33 M.J. 694, 701-02 (A.C.M.R. 1991).  But we see this as a circumstance in which CPT Crowe and civilian counsel were willing to work through the inherent problems of a recalcitrant client, and we credit those counsel with the appropriate good faith to prepare to defend their client quickly and on a fixed future date.  Once they found themselves in the forefront as appellant’s representatives, both CPT Crowe and civilian defense counsel did all they could do to obtain a reasonable period of time to prepare.  As we observed in United States v. Ford, 29 M.J. 597, 599 (A.C.M.R. 1989), “[r]ulings by the military judge cannot permissibly make effective assistance of counsel impossible.” 
We appreciate legitimate government concern for the “prompt, fair administration of justice,” United States v. Young, 50 M.J. 717, 721 (Army Ct. Crim. App. 1999), but there is no indication in appellant’s record that any witnesses would have been unavailable or that any evidence would have been lost by postponing the trial for six days.  There was no individual victim of appellant’s alleged offenses to whom the trial court owed discrete consideration.  Certainly, the government’s administrative convenience would have been best served by promptly proceeding to trial on 11 October, but the military judge never made any substantial inquiry into this aspect of the analysis.  Furthermore, the record contains no essential findings by the military judge that would otherwise support the conclusion that a continuance would have created an untenable burden on the government.
  Our superior court aptly quoted United States v. Soldevilla-Lopez, 17 F.3d 480, 487 (1st Cir. 1994), in Weisbeck, 50 M.J. at 466:  “‘[U]nreasonable and arbitrary insistence upon expeditiousness in the face of justifiable request for delay’ is an abuse of discretion.” 
In considering all the relevant factors, we hold that the military judge abused his discretion in denying the continuance to allow CPT Crowe time to adequately prepare to represent appellant.  See Miller, 47 M.J. at 358; Weisbeck, 50 M.J. 464-65.  In addition, had that continuance been granted, appellant could have used that period of time to resolve her options for representation by civilian counsel.  See Thomas, 33 M.J. at 702.
Although the denial of a continuance may not always result in material prejudice to a substantial right, it clearly did here.  Notwithstanding his best efforts at trial, CPT Crowe could not make up for a lack of preparation time as the lead defense counsel.  “Certainly in this case, where defense counsel had so little time to prepare, it would be difficult to find harmless error.”  Miller, 47 M.J. at 359.  The mental health issues involved in appellant’s case, and any other possible legal defenses or substantial extenuating circumstances, required careful review.  The specific prejudice in appellant’s case flows from CPT Crowe’s inability to adequately prepare to present and litigate the relevant mental health evidence from Doctor Jiminez, Major Dyer, and lay witnesses.  “It is beyond argument that the right to the assistance of counsel is fundamental to a fair trial.”  Thomas, 33 M.J. at 705 (citing United States v. Mickel, 9 U.S.C.M.A. 324, 26 C.M.R. 104 (C.M.A. 1958) and United States v. Best, 6 U.S.C.M.A. 39, 19 C.M.R. 165 (C.M.A. 1955)).  “Inherent in [the right of an accused to be represented by individually-selected military or civilian counsel] is the right to effective representation.”  Id. at 701 (citing Strickland v. Washington, 466 U.S. 668 (1984) and United States v. Scott, 24 M.J. 186 (C.M.A. 1987)).  Evidence favorable to appellant was not effectively prepared and presented by defense counsel at trial.
Accordingly, the approved findings of guilty and sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.
Senior Judge CHAPMAN and Judge STOCKEL( concur.
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Clerk of Court

� The detail might have been made as early as 17 July 2000.  The exact date of that detailing is unclear, but it is clear that appellant never formed an attorney-client relationship with CPT Laubach.





� In the motion, CPT Jackson alleges a complete breakdown in the attorney-client relationship, that she and her client never formed an attorney-client relationship, and appellant’s desire to renew her IMC request for CPT Thompson.





� In appellant’s defense, her desire for an IMC or some counsel other than CPT Jackson was persistently pursued, even if not with the degree of reasonable diligence courts would prefer regarding the impact a new counsel might have on the upcoming trial date.





� We recommend that military trial judges make essential findings of fact relevant to any contested ruling on a continuance and consider these Miller factors on the record so that a reviewing court will know whether the ultimate ruling amounted to a balancing of the parties’ competing interests.  See Rule for Courts-Martial 905(d) (“Where factual issues are involved in determining a motion, the military judge shall state the essential findings on the record.”).





( Judge Stockel took final action in this case prior to her retirement.
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