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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HAM, Judge:

	A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of rape (three specifications) and indecent acts with a child (one specification), in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for 54 years, and reduction to the grade of Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  For the reasons given below, we dismiss the indecent acts specification and amend the second specification of rape.  We grant sentence relief in our decretal paragraph.
Appellant claims, inter alia, that the military judge improperly applied the statute of limitations to Specification 4 of the Charge[footnoteRef:2] and requests we set aside and dismiss the entire specification.  Although the record clearly establishes that appellant repeatedly committed indecent acts against his daughter TR, we cannot affirm appellant’s conviction of Specification 4 of the Charge.  A complete analysis of this case is necessary as it involves the confusing intersection of several different areas of the law including: statute of limitations, general verdicts, and sufficiency of the evidence when repeated acts of sexual abuse occur over a protracted period of time by an assailant with nearly unfettered access to his victims.  [2:  The charge sheet alleges four specifications under “Charge I.”  Charge II, however, was dismissed after arraignment.  Consequently, “Charge I” should have been amended to read “The Charge.”  Because appellant pled not guilty to “The Charge” and the military judge found appellant guilty of “The Charge,” we will refer to specifications of the Charge instead of specifications of Charge I.    
] 

FACTS
Specification 4 of the Charge alleged that appellant raped his biological daughter, TR, on divers occasions, between on or about 1 January 2000 and on or about 31 December 2003.  With respect to this specification, the government presented testimony from TR, testimony from a sexual assault nurse examiner (SANE) who examined TR, and the corresponding forensic medical examination.[footnoteRef:3]    [3:  Prosecution Exhibit (PE) 3, a medical examination of TR, was admitted as a business record exception to the hearsay rule.  Although appellant claims this document was improperly admitted at trial based upon an alleged violation of the Confrontation Clause, both the victim and medical examiner testified.  See Crawford v. Washington, 541 U.S. 36 (2004); see also Melendez-Diaz v. Massachusetts, 557 U.S. ___, 129 S. Ct. 2527 (2009) (certificate of lab analysis not admissible unless witness appears at trial or, if unavailable, the witness was previously subject to cross-examination).] 

TR provided general testimony concerning the time frame when the alleged acts occurred.  The following colloquy occurred between the trial counsel and TR:
TC:  Do you remember when you were younger, maybe around kindergarten or first grade?
W:  Yes.
TC:  Sometimes would your dad do something to you?
W: [crying] Yes.
TC:  Okay.  When he did this, where were you living?
W:  In our house on Cleveland Court.
TC:  Is that here in Colorado Springs?
W:  Yes.
TC:  About what grade in school were you at [sic]?
W:  About kindergarten, first grade.
. . . 
TC:  So what would happen?
W:  [crying]
TC:  So what would happen?
W:  [no response] 
. . . 
TC:  Can you tell the court what would happen when it was you and [appellant were at the home before school]?  And you can take as long as you need.  We have a lot of Kleenexes.
W:  [pause] [crying] In the morning, after my mom and my brother and sister left for school, my dad would take me out of my bed and put me in his and my mom’s bed and put [pause]—put his private part like in between my butt cheeks but like not into.
TR also testified generally about when the alleged abuse stopped.
TC:  About what grade were you in when he stopped doing this?
W:  About the end of first grade, like the beginning of second.
TC:  Okay. And do you remember what finally made it stop?
W:  I kicked him in the leg and told him I didn’t like it and to stop.
	Testimony from the SANE and the contents of the forensic medical examination also provided a general time frame and details concerning the alleged misconduct.  The SANE testified that TR reported appellant “had put his thing in her butt . . . [on] several occasions from the time she was in kindergarten to the time she was in around second or third grade.”  The forensic medical examination similarly reported that TR claimed appellant committed these acts “all the time from kindergarten [until] 2nd grade, dozens of times” and that finally one day TR told appellant that she “didn’t want him to do it anymore and [] kicked him and yelled at him and he never did it again.”
	The defense attempted to counter this evidence by establishing appellant had an alibi for a significant portion of time charged in the specification and by attacking the credibility of TR’s testimony.  First, appellant presented unrebutted evidence that he was in Korea from September 1999 until September 2000, a time period alleged in the specification.  The defense presented this evidence during cross-examination of appellant’s ex-wife (TR’s mother) and through appellant’s enlisted record brief (ERB).  Second, appellant presented unrebutted testimony from fellow soldiers that he deployed in support of Operation Iraqi Freedom from approximately March 2003 until approximately March 2004.  Appellant, however, was charged with committing the alleged acts during the entire 2003 calendar year.
	Appellant also presented some evidence that undermined TR’s testimony.  During the cross-examination of appellant’s ex-wife, the defense established that TR started kindergarten in September 1999, first grade in September 2000, and second grade in September 2001.  TR’s testimony that the alleged misconduct occurred during kindergarten, the year appellant was stationed in Korea, was not credible.  
The military judge ultimately found appellant guilty of the lesser included offense of committing indecent acts on the body of a child under the age of 16, on divers occasions, between on or about 1 January 2000 and on or about 31 January 2003.[footnoteRef:4]  The military judge also found appellant guilty of one specification of raping his step daughter, SD, on divers occasions over a one year period prior to her attaining the age of 12,[footnoteRef:5] one specification of raping his stepdaughter, SD, on divers occasions over a twenty-seven month period prior to her attaining the age of 16, and one specification of raping his stepdaughter, SD, in April 2001 in which he fathered SD’s child, who was born in January 2002.  The military judge sentenced appellant, inter alia, to confinement for fifty-four years and recommended that appellant “not be considered for any release from confinement until [the child appellant fathered with SD] reaches a minimum of 21 years of age.”   [4:   We are mindful that our superior court recently held in United States v. Miller, that 

(continued . . .)
(. . . continued)
“a Court of Criminal Appeals may not affirm an Article 134, UCMJ, offense based 
solely on the charging of an enumerated offense at trial.”  United States v. McCracken, 67 M.J. 467, __ (C.A.A.F. 2009)(citing United States v. Miller, 67 M.J. 385, 389 (C.A.A.F. 2009)).  In a later case, the Court explained that its holding in Miller addressed a “narrow issue” and overruled the specific holding in United States v. Foster, 40 M.J. 140,143 (C.M.A. 1994), “that an accused is on notice of an Article 134, UCMJ, lesser included offense because every enumerated offense under the UCMJ is per se prejudicial to good order and discipline.” McCracken, Id. at fn. 2.  The Court did not address and “reserved for another day” the issue of “whether a lesser included offense that includes elements not included in the greater offense may be affirmed in other circumstances, i.e., where the lesser included offense is listed in the [MCM] or where the lesser include offense is not objected to at trial and is instructed by the military judge.”  Id.  Although the fact finder in this case found appellant guilty of an Article 134, UCMJ, offense as a lesser included of an enumerated article, it is unlikely that we could affirm a conviction where the fact finder at trial convicted the accused based solely on the charging of an enumerated offense at trial.  Considering the totality of the circumstances and the fact that indecent acts is a listed lesser included offense of rape, we believe we could affirm the indecent acts specification if presented with a sufficient factual predicate. 
]  [5:  We will amend this specification in our decretal paragraph.  See Sufficiency of Evidence for Specification 2 of the Charge, infra.] 

DISCUSSION
The military judge’s decision concerning the appropriate statute of limitations was made prior to this court’s or our superior court’s decision in United States v. Lopez de Victoria, 66 M.J. 67 (C.A.A.F. 2008) rev’g United States v. Lopez de Victoria, 65 M.J. 521 (Army Ct. Crim. App. 2007).  Consequently the military judge understandably erred in applying the statute of limitations to the facts of this case and failed to grant the defense motion to amend the specification to fit within the statute of limitations.  


Tolling the Statute of Limitations
In determining if we must affirm or reverse any portion of the specification, we must first establish the appropriate statute of limitations for indecent acts with a child under the age of 16 based upon the facts of this case.  Prior to 2003, the statute of limitations under Article 43(b)(1), UCMJ, for indecent acts with a child under the age of 16 was five years from receipt of sworn charges by the appropriate summary court-martial convening authority.  Congress, however, amended Article 43(b)(1), UCMJ, in 2003 to revise the statute of limitations for listed “child abuse offense[s].”  See National Defense Authorization Act for FY 2004, Pub. L. No. 108-136, § 551, 117 Stat. 1392, 1481 (2003).[footnoteRef:6]  Under the revision, the new statute of limitations for child abuse offenses did not expire until the victim reached the age of twenty-five years.  See Article 43(b)(2)(A), UCMJ.  Our superior court in Lopez de Victoria, 66 M.J. at 67, however, concluded the 2003 congressional statute of limitations extension for a child sex abuse offense does not apply retroactively to cases which arose prior to the amendment of Article 43, UCMJ.  Because appellant committed the crimes prior to the amendment of Article 43, UCMJ, the statute of limitations in this case is five years from the receipt of sworn charges by the summary court-martial convening authority. [6:  Subsequent legislation further extended the statute of limitations expiration to the life of the child.  National Defense Authorization Act for FY 2006, Pub. L. No. 109-163 § 553, 119 Stat. 3136, 3264.  That further revision became effective October 2007 and is not relevant to the current case.  ] 


We are unable to determine when the summary court-martial convening authority received the charges from the record before us.  Although Rule for Courts-Martial [R.C.M.] 403(a) explicitly states that “[i]mmediately upon receipt of sworn charges, an officer exercising summary court-martial jurisdiction over the command shall cause the hour and date of receipt to be entered on the charge sheet” (emphasis added), the charge sheet is void of any indication of when the summary court-martial convening authority received the sworn charges.  At trial, the government provided no evidence to establish when the convening authority received the sworn charges and the military judge ultimately found that “the charges were received by the summary court-martial convening authority at an unknown date.”

On appeal, the government argued the statute of limitations tolled on 28 September 2005, the date the summary court-martial convening authority appointed the Article 32, UCMJ, investigating officer.  The government supported its argument by pointing our attention to the summary court-martial convening authority’s memorandum appointing the Article 32, UCMJ, investigating officer and claimed that, prior to directing the investigation, the summary court-martial convening authority received and reviewed the charges.[footnoteRef:7]  Based upon the facts of this case, we disagree and find that the statute of limitations did not toll until 23 November 2005, the date the charges were referred to a general-court martial, as reflected on the charge sheet.      [7:  At trial, defense counsel initially erroneously argued the date of preferral, 29 August 2005, not the date the summary court-martial convening authority received the sworn charges, controlled in computing the statute of limitations.] 


Our determination that the statute of limitations did not toll until 23 November 2005 is based upon the modern judicial theory that looks favorably upon statutes of limitations and liberally construes the statute of limitations “on behalf of an accused in furtherance of their manifest objectives.”  United States v. Glenn, 29 M.J. 696, 699 (A.C.M.R. 1989).  We understand that it may be physically impossible and would be contrary to the common military practice for all of the procedural steps required to refer a general court-martial to be accomplished in a single day including: the receipt of sworn charges by the summary court-martial convening authority; the appointment of an Article 32, UCMJ investigating officer; the Article 32, UCMJ investigation; transcription of the Article 32, UCMJ investigation; the completion of the Article 32, UCMJ report; the forwarding of the Article 32, UCMJ investigation to the summary court-martial convening authority,  the recommendation of the summary court-martial convening authority, and the referral of charges to a general court-martial.  The record, however, does not provide any evidence that the sworn charges were received by the summary court-martial convening authority prior to 23 November 2005.  See R.C.M. 1103(b)(2)(B) and 1103(b)(2)(D) (describing contents of record of trial).

Article 66, UCMJ, review is limited “to a review of the facts, testimony, and evidence presented at the trial, and precludes a Court of Criminal Appeals from considering ‘extra-record’ matters when making determinations of guilt, innocence, and sentence appropriateness.” United States v. Mason, 45 M.J. 483, 484 (C.A.A.F. 1997) (citing United States v. Bethea, 22 U.S.C.M.A. 223, 46 C.M.R. 223, 225 (1973)).  Because the statute of limitations “creates a codal right to bar prosecution when the matter appears on the face of the pleadings and is the equivalent of an acquittal when established on the merits of the case,” Glenn, 29 M.J. at 699 (internal citations omitted), a statute of limitations bar is akin to a determination of innocence and, therefore, we may not consider extra-record matters.   

The only evidence in the record that the summary court-martial convening authority received the sworn charges is the charge sheet itself.  Although the allied papers, matters attached to the record under R.C.M. 1103(b)(3), contain a memorandum from the summary court-martial convening authority to the Article 32, UCMJ, investigating officer and the Article 32, UCMJ, investigation, neither document was entered into evidence on the merits in the record of trial, and  therefore, neither document is relevant in determining the date the statute of limitations tolled.[footnoteRef:8]  The charge sheet lists 23 November 2005 as the date of referral, and therefore, we find the statute of limitations tolled on that date.[footnoteRef:9]  Based upon the foregoing, the military judge should have granted the defense motion and changed the beginning date of the indecent acts specification to 23 November 2000 and permitted the government to present evidence of indecent acts, on divers occasions, that occurred during the remainder of the time period alleged in the specification.[footnoteRef:10] [8:  The investigating officer’s report was appended to the record as an appellate exhibit and considered for one pretrial motion.  Like the charge sheet, the Article 32, UCMJ investigation report reflects a lack of attention to detail; it is dated in two places with two different dates:  3 November and 10 November 2005, so we would not be able to use the report to definitively establish the tolling date in any event.
]  [9:  We reiterate that this finding is limited to the specific facts of this case.  We would find the statute of limitations tolled at an earlier date if the government offered, as evidence on the statute of limitations motions, the summary court-martial convening authority’s appointment memorandum, the Article 32, UCMJ, investigation, or any other relevant evidence.  In this particular case, even if we determined the statute of limitations tolled at an earlier date, we would reach the same result.
]  [10:  This amendment to the specification, specifically requested by the defense at trial, would be a permissible minor change.  A minor change after arraignment may be made, upon motion and with the approval of the military judge, at any time before findings are announced so long as it does not prejudice the accused’s substantial rights.  R.C.M. 603(c).  Limiting the time frame in which appellant could be held liable for committing indecent acts would benefit, not prejudice, appellant.  This situation is distinguishable from Glenn, 29 M.J. at 696, and United States v. Whitt, 21 M.J. 658 (A.C.M.R. 1985), where the military judge’s improper ruling on the statute of limitations prejudiced the appellants by allowing the government to proceed on  charges the statute of limitations completely barred. Glenn, 29 M.J. at 701; Whitt, 21 M.J. at 662.  In those cases, the military judge’s ruling effectively prohibited the appellants from asserting a substantial right, the right to assert the statute of limitations as a bar to trial.  Glenn, 29 M.J. at 701; Whitt, 21 M.J. at 662.  In this case, the statute of limitations was not a complete bar; rather it only excluded a portion of time alleged in the specification.] 


The Impact of a General Verdict and the Nature of the Evidence

We must now look at the evidence presented at trial to determine whether any of the acts occurred at a time within the statute of limitations, and if so, whether we can affirm the conviction. Glenn, 29 M.J. at 699; see also United States v. Babcock, 10 M.J. 503 (N.M.C.M.R. 1980).  Because this was a judge alone case, the potential issues that would arise in a trial by members are not present. 
In a trial by members, it is necessary to review the instructions provided to the panel.  “[W]hen the evidence [at trial] raises an issue concerning the statute of limitations [in a trial by members], the military judge must ‘provide the members with instructions that focus[] their deliberations on . . . the period not barred by the statute of limitations.”  United States v. Rollins, 61 M.J. 338, 343 (C.A.A.F. 2005) (quoting United States v. Thompson, 59 M.J. 432, 440 (C.A.A.F. 2004)).[footnoteRef:11]  The failure of the military judge to do so may result in an error that materially prejudices a substantial right of the accused.  See Thompson, 59 M.J. at 440; Article 59(a), UCMJ.[footnoteRef:12]   [11:  Our superior court has made clear that the instruction error is an independent analysis that must be reviewed regardless of the legal sufficiency of the evidence presented at trial.  The instructional issue is not whether the record contains the bare minimum of evidence that meets the legal sufficiency test under United States v. Turner, 25 M.J. 324, 324-25 (C.M.A. 1987) but whether the military judge properly instructed the members regarding the statute of limitations.  Rollins, 61 M.J at 343.   The military judge must focus the panel’s deliberations on the narrower time period permitted by the statute of limitations.  Thompson, 59 M.J. at 440.    
]  [12:  Even if an instructional error occurred concerning the statute of limitations, the error is subject to a harmless error analysis.  See Hedgpeth v. Pulido, 555 U.S. __, 129 S.Ct. 530, 532 (2008).  As the Supreme Court pointed out, “harmless-error analysis applies to instructional errors so long as the error at issue does not categorically ‘vitiate[e] all the jury’s findings.’” Id. (quoting Neder v. United States, 527 U.S. 1, 11 (1999) (internal citations omitted)).  In a case where a portion of the charged misconduct occurred within the statute of limitations and a portion of the charged misconduct occurred outside the statute of limitations, an instructional error need not vitiate all the jury’s findings.  See also United States v. Lovett, 63 M.J. 211 (C.A.A.F. 2006) (applying harmless-error analysis to instructional error when a general verdict of guilt did not reflect any finding by members that a single act occurred after the effective date of the authorized punishment of life without the possibility of parole.)
] 


In this judge alone case, instructional errors are not at issue; however, an examination of the form of the specification and a complete factual and legal sufficiency analysis are necessary.[footnoteRef:13]  Given that the military judge returned a general verdict convicting appellant of indecent acts “on divers occasions” over a period that included a significant length of time barred by the statute of limitations, we will first review the impact of a general verdict on our authority to affirm any of the alleged indecent acts.[footnoteRef:14] [13:  The examination of the form of the specification and a review of the factual and legal sufficiency of the evidence would also apply in a panel case where the instructional error is resolved in favor of the government.  ]  [14:  United States v. Walters, 58 M.J. 391 (C.A.A.F. 2003), United States v. Seider, 60 M.J. 36 (C.A.A.F. 2004), and United States v. Wilson, 67 M.J. 423 (C.A.A.F. 2009) are inapposite.   The Court of Appeals for the Armed Forces clarified that the Walters and Seider rule applies only in the narrow circumstance where the conversion of an “on divers occasions” specification to a “one occasion” specification is made by the members.  United States v. Rodriguez, 66 M.J. 201, 203 (C.A.A.F. 2008).  In Wilson, the court found that the same analysis applies in military judge alone cases.  423 M.J. at 428.  Because any alteration to the specification would be made on appeal, rather than at trial, these cases are not controlling.
] 


Our superior court held in Rodriguez, 66 M.J. at 203, that “so long as the factfinder entered a general verdict of guilty to the ‘on divers occasions’ specification without exception, any one of the individual acts may be affirmed by the [Court of Criminal Appeals] as part of its Article 66, UCMJ, review.”  This conclusion is based on the principle that “[a]n unadulterated, unobjected-to, general verdict implicitly contains a verdict of guilt as to each underlying act.”  Id. at 205.  Applying this principle to the case here, the military judge found appellant guilty of every indecent act on which the government presented evidence.[footnoteRef:15]   [15:  The military judge amended the end date of the specification from 31 December 2003 to 31 January 2003.  Because the government presented no evidence that any misconduct occurred during the deleted time frame, the finding remained an unadulterated, unobjected-to, general verdict.] 


Although not providing a complete analysis, the Air Force Court of Criminal Appeals (AFCCA) appears to have applied this principle to a Lopez de Victoria issue.  In United States v. Dillon, tried by military judge alone, the summary court-martial convening authority received the charges on 10 April 2006.  United States v. Dillon, 2009 CCA LEXIS 132, *16-17 (A.F. Ct. Crim. App. 2009) (unpub.).  Appellant, however, was charged with committing sodomy with a child under the age of 12, on divers occasions, and performing indecent acts upon a child under the age of 16, on divers occasions, prior to the amendment of Article 43, UCMJ.  Id.  The court found that appellant was only liable for those sodomy and indecent act offenses committed after 10 April 2001.  Id.  As a remedy, the court amended the specification to fit within the statute of limitations but affirmed the “on divers occasions” language.  Id. at *20-21.

We agree with the AFCCA and believe our court has the authority to affirm an “on divers occasions” conviction, even when a portion of the specification is outside the statute of limitations, in a situation where the fact finder returns an unadulterated, unobjected-to, general verdict.[footnoteRef:16]   As presented by the government, however, the facts in this case fail to conclusively establish any single date associated with the “dozens” of indecent acts committed by appellant, and consequently, we cannot be certain if the military judge determined any of the acts occurred within the statute of limitations. [16:  Stromberg v. California, 283 U.S. 359 (1931), Yates v. United States, 354 U.S. 298 (1957), and Griffin v. United States, 502 U.S. 46 (1991) all involve instructional errors, not an error made by a judge in establishing the appropriate statute of limitations, and therefore, this line of cases is not controlling.  See Clark v. Crosby, 335 F.3d 1303, 1310 (11th Cir. 2003) (Yates likely not constitutionally based; rather, based on Supreme Court’s supervisory powers); Tenner v. Gilmore, 184 F.3d 608, 612 (7th Cir. 1999) (same). Furthermore, even if we applied this precedent, we could subject the military judge’s ruling to a harmless error analysis.  See Hedgpeth, 555 U.S.  at __, 129 S.Ct. at 530.  See Brunkhorst v. Mathy, 2009 US Dist LEXIS 49548 (S.D. Ill. June 12, 2009) (applying Hedgpeth and finding instructional error harmless); Illinois v. Davis, 2009 Ill. LEXIS 392 (Ill. May 21, 2009).       
] 


We faced a similar situation in Glenn, where the government charged appellant with committing sodomy upon his daughter “between about August 1982 and about August 1985.”  29 M.J. at 699.  The existing statute of limitations barred prosecution of any offenses occurring prior to 16 September 1984.  The evidence of record established that acts of sodomy occurred, but did not establish the dates the acts took place.  Our court set aside the conviction because we lacked the ability to determine whether any of the acts occurred at a time within the statute of limitations.  Id. at 699; see also United States v. Ditto, 2009 CCA LEXIS 175 (Army Ct. Crim. App. 2009); Babcock, 10 M.J. at 503.

Similarly, in this case, the government’s disjointed presentation of evidence at trial prevents us from affirming appellant’s conviction of Specification 4 of the Charge.  We recognize the potential difficulties of proving sexual abuse in cases involving repeated acts of sexual abuse that occur over a protracted period of time by an assailant with nearly unfettered access to his victim.[footnoteRef:17]  Courts have noted the competing concerns associated with repeated instances of misconduct by a resident of the victim’s home.  [17:  Several courts refer to the accused in these types of cases as the “resident child molester.”  The “‘resident child molester’ [is a person who] lives with his victim or has continuous access to him or her.  In such cases, the victim typically testifies to repeated acts of molestation occurring over a substantial period of time but, lacking any meaningful point of reference, is unable to furnish many specific details, dates or distinguishing characteristics as to individual acts or assaults.”  People v. Jones, 51 Cal. 3d 294, 299 (1990) (citations omitted).] 


On the one hand, prosecutions based on such nonspecific or generic testimony are claimed to deprive the defendant of due process by preventing him from effectively defending against such charges, and by precluding a unanimous jury verdict as to each count in the indictment.  On the other hand, “testimony describing a series of essentially indistinguishable acts of molestation is frequently the only testimony forthcoming from the victim.  To hold that such testimony, however credible and substantial, is inadequate to support molestation charges would anomalously favor the offender who subjects his victim to repeated or continuous assaults.”

United States v. Hawpetoss, 388 F. Supp. 2d 952, 960 (E.D. Wis 2005) (quoting Jones, 51 Cal. 3d at 300) (citations omitted).[footnoteRef:18] [18:  To deal with cases involving the “resident child molester” several courts have applied the following three-part test: 

The victim, of course, must describe the kind of act or acts committed with sufficient specificity, both to assure that unlawful conduct indeed has occurred and to differentiate between the various types of proscribed conduct (e.g., lewd conduct, intercourse, oral copulation or sodomy). Moreover, the victim must describe the number of acts committed with sufficient certainty to support each of the counts alleged in the information or indictment (e.g., “twice a month” or “every time we went camping”). Finally, the victim must be able to describe the general time period in which these acts occurred (e.g., “the summer before my fourth grade,” or “during each Sunday morning after he came to live with us”), to assure the acts were committed within the applicable limitation period.  Additional details regarding the time, place or circumstance of the various assaults may assist in assessing the credibility or substantiality of the victim's testimony, but are not essential to sustain a conviction. 

Jones, 51 Cal. 3d at 316.  See People v. Letcher, 899 N.E.2d 315, 321-23 (Ill. App. Ct. 2008)(distinguishing cases with statute of limitations issues); Hawpetoss, 388 F. Supp. 2d at 960; Massachusetts v. Kirkpatrick, 668 N.E.2d 790 (Mass. 1996); Washington v. Hayes, 914 P.2d 788 (Wash. Ct. App. 1996); North Dakota v. Vance, 537 N.W.2d 545 (N.D. 1995).  This court has never adopted this test, nor have our

(continued . . .)
(. . . continued)
sister courts or our superior court.  Such a test might also face hurdles in the service courts of criminal appeals, which review convictions for factual sufficiency under Article 66 (c), UCMJ.  In other words, although the resident child molester test, if applied, might mean a conviction passes the test for legal sufficiency, a court of criminal appeals examining the conviction for factual sufficiency may determine the evidence falls short.] 

The problem with affirming appellant’s conviction is not the general nature of the evidence; rather, it is the lack of sufficient evidence to connect a single indecent act to the charged time period and the evidence demonstrating that it was impossible that appellant committed the crimes during a significant portion of the time period alleged in the specification. See United States v. Moore, 32 M.J. 170, 174  (C.M.A. 1991).

The government presented some evidence that the misconduct occurred “dozens of times,” although TR’s sworn testimony failed to identify the number of times appellant indecently assaulted her.  The government also presented evidence that the events occurred in the morning, before school, from the time TR was in kindergarten through the beginning of second grade, and that the acts were very similar factually.  The problem, however, arises in reconciling the number of acts with the general time period, given the statute of limitations bar and appellant’s access to the child victim.  

First, the evidence did not establish that the indecent acts occurred every day, every week, once a month, or during a particular month or season, for example.  Consequently, the military judge may have found “dozens” of indecent acts occurred during a time period prior to 23 November 2000 and barred by the statute of limitations.  

Second, appellant had no access or limited access to the child during significant time frames alleged in the specification as charged and as found by the military judge.  The evidence adduced at trial makes clear that from September 1999 through September 2000, appellant was stationed in Korea.  In fact, the military judge excepted out this time period in Specification 3 of the Charge, which alleged the rape of appellant’s stepdaughter on divers occasions.  Further, appellant moved out of the family home in May 2001 and there is no evidence that appellant had access to TR before school, the time of the day when the indecent acts occurred, after that point.  The defense presented evidence that appellant deployed to Iraq from approximately March 2003 to approximately March 2004, yet the government charged appellant with continuing indecent acts against TR until 31 December 2003.  Finally, the military judge found appellant guilty of indecent acts against TR from 1 January 2000 to 31 January 2003, which includes both time periods barred by the statute of limitations and time periods where the evidence is both factually and legally insufficient, without regard to the statute of limitations. 

The only time period where appellant’s misconduct could have been factually and legally sufficient and within the statute of limitations was between 23 November 2000 and 31 May 2001.  Because the military judge may have found “dozens” of indecent acts occurred between January and November 2000, a time period barred by the statute of limitations, and the evidence on this specification is factually and legally insufficient for any alleged acts that occurred between January and September 2000 (when appellant was stationed in Korea) and after 31 May 2001 (when appellant moved out of the home), we must review the remaining evidence to determine if the government alleged and proved any other incident or incidents of misconduct within the permissible time period.  

TR testified that appellant stopped committing indecent acts “about the end of first grade, like the beginning of second,” and that appellant ceased his acts when she “kicked him in the leg and told him [she] didn’t like it and to stop.” TR’s mother, appellant’s ex-wife, testified that TR started first grade in September 2000 and second grade in September 2001.  Since the testimony identified a more specific point when the misconduct stopped, it could be sufficient evidence that an indecent act occurred during the time period.  See United States v. Souza, 30 M.J. 715, 717 (N.M.C.M.R. 1990) (finding a statement made by the accused during a providence inquiry admitting he stopped committing the alleged indecent acts in January 1988, was an admission that he committed at least one act during that month).  The problem, however, is that there was no evidence presented as to the specific date of the “end of first grade.”  The phrase “end of first grade” may refer to a time period after 31 May 2001, the latest date appellant lived with TR.  The evidence at trial did not prove appellant had access to TR before school after that date, including when she attended second grade.  Consequently, the military judge may have found the final indecent act occurred during a time period when the evidence is factually and legally insufficient.  Simply stated, there are just too many “hoops” to jump through, and jumping through many of these hoops requires us to engage in speculation, to affirm appellant’s conviction. 

Given the nature of the evidence, we cannot be confident that the military judge found appellant guilty of any indecent act after 23 November 2000 and prior to 31 May 2001.  The government failed to establish the dates of these crimes with specificity.  This error was further exacerbated by the government’s decision to charge, and present evidence, that appellant committed criminal acts during time periods when appellant simply did not have access to TR.  

It is understandable that a child may not be able to recall specific dates or even years when sexual abuse occurred accurately, particularly when testifying about events years after they happened.  It is incumbent on the government to do the hard work of establishing timelines of events based on all the information available, and then making sensible charging decisions that do not allege an accused soldier committed crimes against a family member during time periods a simple review of military records reveals the soldier is stationed in a different country.   The government did not do that work here.  Accordingly, we must set aside appellant’s conviction for Specification 4 of The Charge.  

Sufficiency of Evidence for Specification 2 of the Charge

Article 66(c), UCMJ, requires this court to conduct a de novo review of the legal and factual sufficiency of the evidence.  Under a legal sufficiency analysis we must determine whether, “considering the evidence in the light most favorable to the government, a rational fact-finder could have found all the essential elements of the offense beyond a reasonable doubt.”  United States v. Craion, 64 M.J. 531, 534 (Army Ct. Crim. App. 2006) (citing United States v. Brooks, 60 M.J. 495, 497 (C.A.A.F. 2005); Jackson v. Virginia, 443 U.S. 307, 318-19 (1979)).

	In conducting our factual sufficiency analysis we are required “to evaluate not only the sufficiency of the evidence but also its weight.”  Turner, 25 M.J. at  325.  Our superior court applied the language of Article 66(c), UCMJ, and clearly articulated that “[f]or factual sufficiency, the test is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [this court is] convinced of [appellant’s] guilt beyond a reasonable doubt.”  Id.

	Appellant was also convicted of three specifications of raping his stepdaughter, SD.  Specification 2 of the Charge alleges that appellant raped SD, “a person who had not attained the age of 12 years,” on divers occasions “[a]t or near Colorado Springs, Colorado,” between 30 July 1997 and 30 November 1998.  The evidence at trial was very clear, however, that appellant resided alone in Colorado Springs from July 1997 until January 1998.  SD and the rest of appellant’s family remained behind in Dallas, Texas until they joined him in Colorado Springs in January 1998.  Appellant resumed raping SD on divers occasions at that time and continued raping her until he fathered her child in about April 2001, except for the year he was stationed in Korea (September 1999 – September 2000).  This evidence establishes that appellant’s conviction for raping SD from July 1997 until January 1998 – the time period he was located in Colorado and the family remained in Dallas – is legally and factually insufficient.  

The evidence also establishes that SD was born on 1 December 1985 and that she was twelve years old when she moved to Colorado.  Consequently, only so much of the finding of guilty of Specification 2 of the Charge as finds that appellant did, at or near Colorado Springs, Colorado, on divers occasions, between on or about 1 January 1998 and on or about 30 November 1998, rape [SD], a person who had not attained the age of 16 years can be affirmed.  We will take corrective action in our decretal paragraph.

Sentence Reassessment

	This court has sufficient “experience and familiarity with [the remaining offenses] to reliably determine what sentence would have been imposed at trial by the military judge. . . .”  United States v. Moffeit, 63 M.J. 40, 43 (C.A.A.F. 2006) (Baker, J., concurring).  “[T]he reassessed offense[s are] serious, [bear] aggravating circumstances, and [were] also of a nature that a Court of Criminal Appeals [has] experience with and practical knowledge of what military judges normally award.” Id. at 44 (Baker, J., concurring).  Therefore, sentence reassessment is appropriate under the facts of this case.   

Although the dismissed specification involved a second victim and carried a maximum punishment of, inter alia, confinement for seven years, the remaining specifications of which appellant stands convicted all carry a maximum punishment of, inter alia, confinement for life without parole.[footnoteRef:19]  Compared to the remaining offenses, the dismissed specification was not one “with significant exposure.”  Id. at 43 (Baker, J., concurring). [19:  See United States v. Ronghi, 60 M.J. 83, 84 (C.A.A.F 2004) (Life without the possibility for parole affirmed for premeditated murder offenses committed after 18 November 1997).] 


All of the remaining specifications concern appellant’s sexual abuse of his stepdaughter, SD.  In his sentencing determination, the military judge certainly could consider in aggravation appellant’s conduct with SD that was either uncharged or barred by the statute of limitations.  See United States v. Mullens, 29 M.J. 398, 400 (C.M.A. 1990) (continuous course of sexual misconduct involving the same or similar crimes, the same victims, and a similar situs within the military community are directly related to the conduct for which appellant was found guilty); R.C.M. 1001.  

SD testified that when she was seven appellant began “dry humping” her once or twice a month, an activity that involved SD straddling appellant and moving her genital area against appellant’s while clothed.  When SD was ten, appellant “took [her] virginity.” When appellant first began raping SD, she “started crying, and [she] told him that it hurt really bad.  And [appellant] told [her] to focus on—or not focus on the pain.”  SD continued crying and asked appellant to stop. Appellant got upset and did stop, only to try again the next day, and the next day, and the next day. Appellant’s repeated efforts continued for approximately five days, and then he began to rape SD “a couple times a week.”  

Even absent this additional aggravation, the facts surrounding the specifications of which appellant remains convicted are extremely aggravating and deserve severe punishment.  Except for the year appellant spent in Korea, he repeatedly raped SD from January 1998 until he fathered her child on or about 29 April 2001, when she was 15.  The evidence established that, when appellant was in Colorado with SD, he raped her “every day.”  As SD testified, “It—it happened so much that I—it was the same every time.  I can’t remember any specific details.”  

Additional evidence reveals the extent of appellant’s depravity and manipulation of SD in furtherance of his control over her to engage in continuous sexual abuse.  As SD testified, “He—he just—he told me over and over again I can’t tell anyone . . . he made it that he was the only thing in my life, the only person I had for emotional support, the only kind of support I had . . ..”  For example, SD described an event during her sophomore year of high school, when she was fourteen.  Appellant discovered a letter a boy wrote to SD.  As SD described it:  appellant picked her up from school and then “got really mad at me and told me that—that I knew the way I could make it up to him was to have sex with him. . . He started having sex with me, and then he was done and he took me back to school [record indicates SD was crying].”  

Appellant would also come home at night drunk and SD would wake up with him raping her.  In addition, appellant severely restricted SD’s social life, and did not allow her to date or go out with friends.  Instead, appellant would allow SD to have friends over to the house, and appellant would give them alcohol.  SD recounted one incident at a barbecue after she completed seventh grade. A boy looked at SD and appellant responded, “Don’t fucking think about it.  She’s mine.” After SD told appellant she was pregnant, appellant told her to get an abortion.  Instead, SD gave birth to appellant’s daughter and then dropped out of high school to raise her.  In short, as SD testified, “I had my childhood stolen from me.”  

I had to grow up at the age of 15 and raise a baby [crying]. And I have to live with the fact that every time I look in her face, it reminds me that—reminds me of the way she was brought here. And it’s really, really, really hard to deal with that.  I have to tell her eventually, when she gets old enough to understand, why she doesn’t have a dad and who her father really is.  That’s [pause].  I’m afraid I’m never going to be ready to tell her that.  And she has every right to know [crying].  That’s the hardest part.  

CONCLUSION

The finding of guilty of Specification 4 of the Charge is set aside and that specification is dismissed.  The court affirms only so much of the findings of guilty of Specification 2 of the Charge as finds that appellant did, at or near Colorado Springs, Colorado, on divers occasions, between on or about 1 January 1998 and on or about 30 November 1998, rape [SD], a person who had not attained the age of 16 years.  We have reviewed the remaining assignments of error and the matters personally raised by appellant pursuant to Grostefon, 12 M.J. at 431, and find them to be without merit.  The remaining findings of guilty are affirmed.  

Reassessing the sentence on the basis of the modified findings, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and Moffeit, 63 M.J. at 40, to include the factors identified by Judge Baker in his concurring opinion, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for fifty-two (52) years and reduction to Private E1.  

Senior Judge TOZZI and Judge MAGGS concur.

						FOR THE COURT:




[bookmark: NAME]MALCOLM H. SQUIRES, JR.
						Clerk of Court
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