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MEMORANDUM OPINION
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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, consistent with his pleas, of willful dereliction of duty; failure to obey a lawful general order; possession, use, distribution, and introduction onto a military installation of diazepam (valium) and alprazolam (xanax); and distribution of xanax, in violation of Articles 92 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to confinement for twenty months and forfeiture of all pay and allowances.  In accordance with the pretrial agreement, the convening authority approved only so much of the sentence as provides for twelve months confinement and forfeiture of all pay and allowances.  This case is before the court for review under Article 66, UCMJ.
Appellate government and defense counsel agree with the sole assignment of error that Specifications 1 (possession of valium and xanax) and 2 (introduction of valium and xanax onto a military installation) of Charge III are multiplicious for findings.  Appellate counsel urge us to dismiss Specification 1 of Charge III.  We decline to modify the findings as described in the Staff Judge Advocate's Rule for Courts-Martial [hereinafter R.C.M.] 1106 recommendation (SJAR) to the convening authority.  We will issue a correction certificate ensuring the approved findings are correctly reflected in the promulgating order.  We will also set aside the adjudged forfeitures because appellant had served the approved confinement and returned to military duties by the time the convening authority took action.
FACTS

Specification 1 of Charge III states that between on or about 3 July 2000 and on or about 28 August 2000, appellant wrongfully possessed approximately thirty valium tablets and approximately fifteen xanax tablets at or near Comanche Base in Bosnia-Herzegovina.  Specification 2 of Charge III states that between on or about the same period of time appellant wrongfully introduced thirty valium tablets and fifteen xanax tablets onto Comanche Base, a military installation.  According to the providence inquiry and stipulation of fact, appellant brought thirty valium tablets and fifteen xanax tablets onto Comanche Base “towards the end of July” 2000.  On 12 August 2000, appellant distributed one xanax tablet, and on 28 August 2000 appellant distributed fifteen valium tablets and two xanax tablets.  Between on or about 3 July 2000 and 28 August 2000, appellant used valium and xanax on diverse occasions.  Appellant testified that when he was apprehended on 28 August 2000, he was in possession of some amount of valium and xanax.  The military judge denied a motion to dismiss Specification 1 of Charge III as multiplicious for findings with Specification 2 of Charge III.  He concluded, however, that the two specifications were multiplicious for sentencing.
The SJAR erroneously states that Specifications 1 and 2 of Charge III were merged for findings.  As to Specification 3 of Charge III, the SJAR erroneously states that appellant was found guilty of a single use of “valium/xanax,” whereas appellant was actually found guilty of using valium and xanax on diverse occasions.  The promulgating order does not accurately reflect Specifications 1-3 of Charge III, as described in the SJAR and approved by the convening authority.
The SJAR also fails to note that appellant was restricted to Comanche Base, and had significant restrictions to facilities within Comanche Base, for twenty-two days.  Defense matters submitted under R.C.M. 1105 raised no objection to this failure.  Further, the SJA recommended forfeiture of all pay and allowances even though no discharge had been adjudged.  Again, defense counsel failed to object to this recommendation in his R.C.M. 1105 submissions.  The convening authority erroneously approved forfeiture of all pay and allowances, even though appellant had already served his sentence to confinement at the time of action.
ANALYSIS

Multiplicity


If one offense is a lesser-included offense of another, the offenses are multiplicious.  See United States v. Cherukuri, 53 M.J. 68, 72 (2000).  “[W]hether offenses stand in the relationship of greater and lesser-included offenses is a question of law that we review de novo.”  United States v. Palagar, 56 M.J. 294, 296 (2002) (citing Cherukuri, 53 M.J. at 71, and United States v. Rodriquez, 18 M.J. 363, 369 n.4 (C.M.A. 1989)).  Our superior court has held that “[o]rdinarily, an unconditional guilty plea waives a multiplicity issue.”  United States v. Heryford, 52 M.J. 265, 266 (2000) (citing United States v. Lloyd, 46 M.J. 19, 23 (1997)).  Despite this mandate, we will not apply waiver if the specifications at issue are “facially duplicative, that is, factually the same.”  Id. (quoting United States v. Britton, 47 M.J. 195, 198 (1997)) (inner quotation marks omitted).
Although Specifications 1 and 2 of Charge III are facially duplicative, we find that the possession of valium and xanax and introduction of the same onto a military installation are not multiplicious because possession of some amount of valium and xanax continued for about four weeks after appellant introduced the drugs onto Comanche Base.  See Heryford, 52 M.J. at 267 (holding possession of LSD in off-base residence two days before introduction of the same drug onto a military installation and distribution are not multiplicious for findings).
SJAR and Action Errors

Unless indicated otherwise in his action, a convening authority approves the findings as stated in his SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Consistent with the SJAR, we direct a correction certificate for the promulgating order, merging Specifications 1 and 2 of Charge III, and deleting the words, “on divers occasions,” from Specification 3 of Charge III.
The acting SJA erred when he failed to note in his SJAR appellant’s twenty-two day restriction to Comanche Base.  Despite this failure to comport with R.C.M. 1106(d)(3)(D), appellant has not made a colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  See UCMJ 59(a); United States v. Wheelus, 49 M.J. 283, 289 (1998).  Trial defense counsel did not note the SJAR errors concerning pretrial restraint in appellant’s R.C.M 1105 or 1106 matters, nor did he claim any prejudice therefrom.  See R.C.M. 1105 and 1106(f)(4).  Furthermore, appellate defense counsel do not now assert that this error has harmed appellant’s efforts to obtain post-trial clemency.  Under the facts of this case, we are satisfied that an accurate description of pretrial restraint conditions in the SJAR would not have affected the sentence as approved by the convening authority.
Excessive Forfeitures

“When an accused is not serving confinement, the accused should not be deprived of more than two-thirds pay for any month as a result of one or more sentences by court-martial and other stoppages or involuntary deductions, unless requested by the accused.”  R.C.M. 1107(d)(2) discussion.  “[I]mposition of total forfeitures upon someone who is in a duty status raises issues under the Eighth Amendment and under Article 55 of the Uniform Code—both of which prohibit ‘cruel and unusual punishments.’”  United States v. Warner, 25 M.J. 64, 66 (C.M.A. 1987); see also United States v. Brewer, 51 M.J. 542, 547 (Army Ct. Crim. App. 1999); United States v. Dewald, 39 M.J. 901, 903 (A.C.M.R. 1994).  The convening authority took action after appellant had served his sentence to confinement.  Therefore, he should not have approved forfeiture of all pay and allowances.  See United States v. Rollins, 36 M.J. 794, 794-95 (A.C.M.R. 1993), aff’d, 40 M.J. 273 (C.M.A. 1994) (summary disposition).  We will reduce appellant's forfeitures in our decretal paragraph, consistent with the decision in United States v. Bronson, 37 M.J. 707, 708 (A.C.M.R. 1993).

DECISION

We have considered the matters appellant asserts under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, the court affirms only so much of the sentence as provides for confinement for twelve months.

Senior Judge CURRIE and Judge SCHENCK concur.
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