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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to distribute cocaine, conspiracy to introduce cocaine onto a military installation, possession of cocaine with the intent to distribute, use of cocaine, distribution of cocaine, introduction of cocaine onto a military installation, possession of 3,4—methylenediozymethamphetamine (MDMA), use of MDMA, use of Psilocybin, and use of marijuana, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for twenty-four months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence to confinement as provided for thirteen months confinement, but otherwise approved the sentence as adjudged.  The convening authority also credited appellant with twenty-four days of confinement credit against the approved sentence to confinement.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  Appellant alleges that the military judge erred in failing to consolidate the two conspiracy specifications (Specifications 1 and 2 of Charge I) into a single specification when the providence inquiry established that only one conspiracy existed.  The government agrees that “there was one scheme underlying the two specifications,” but argues that the error was waived by appellant’s failure to raise the issue at trial.

We agree with appellant’s assertion that the providence inquiry established only one conspiracy.  See United States v. Mack, 58 M.J. 413, 418 (C.A.A.F. 2003); United States v. Finlayson, 58 M.J. 824, 826-27 (Army Ct. Crim. App. 2003).  Under the circumstances of this case, we decline to apply waiver.  See Finlayson, 58 M.J. at 829, n.5.  Accordingly, we will grant appropriate relief in our decretal paragraph.


Specifications 1 and 2 of Charge I are consolidated into Specification 1 of Charge I, redesignated as The Specification of Charge I, to read as follows:

In that Private First Class Derrick W. Moore, U.S. Army, did, at or near Fort Drum, New York between on or about 19 May 2002 and September 2002, conspire with Specialist Joshua B. Adair, Specialist Anthony L. Santore, and Specialist Bryan J. Thomas to commit offenses under the Uniform Code of Military Justice, to wit:  wrongful introduction of an unknown amount of cocaine onto an installation used by the armed forces and wrongful distribution of cocaine, and in order to effect the object of the conspiracy the said Private First Class Derrick W. Moore did travel to Syracuse, New York, purchase cocaine from an individual called “Angel,” carry an unknown quantity of cocaine onto the Fort Drum military installation, and distribute the cocaine to soldiers.


The finding of guilty of The Specification of Charge I, as amended, is affirmed.  The finding of guilty to Specification 2 of Charge I is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and 
applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
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