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MEMORANDUM OPINION
----------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

BURTON, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his plea, of absence without leave, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. §86 [hereinafter UCMJ].  The military judge sentenced appellant to confinement for twelve months, forfeiture of all pay and allowances, and a bad-conduct discharge.  Pursuant to a pretrial agreement, the convening authority approved nine months confinement and the remainder of the adjudged sentence.  Appellant was credited with 31 days of confinement against the sentence of confinement.
For the reasons below, we affirm the findings and sentence.

BACKGROUND

1. Appellant’s Misconduct


Appellant was initially charged with desertion, in violation of Article 85, UCMJ.  Pursuant to a pretrial agreement, appellant pled guilty to being absent without leave, in violation of Article 86, UCMJ.  According to the stipulation of fact agreed to by both appellant and the government, appellant’s absence began on 19 December 2007 and ended 5 March 2009 when he was apprehended.  In addition to the stipulation of fact, Prosecution Exhibit (PE) 3 was admitted into evidence.  This exhibit documented a Field Grade Article 15 appellant received on 7 August 2007 for failing to go to his appointed place of duty and making a false official statement, in violation of Articles 86 and 107, UCMJ.  According to a DA 4856 (Developmental Counseling Form) accompanying the Article 15 in PE 3, appellant falsely told his squad leader the reason he failed to go to his appointed place of duty was that he had been arrested by the Killeen Police Department for an outstanding warrant.  A subsequent investigation concluded no such arrest had taken place.
2. Appellant’s Allegations

Appellant raises two assignments of error, one of which merits discussion:
APPELLANT WAS DENIED HIS SIXTH AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL WHERE THE TRIAL DEFENSE COUNSEL WAS PREJUDICIALLY DEFICIENT AT ALL STAGES OF HER REPRESENTATION OF APPELLANT.
Appellant’s brief and affidavit (filed contemporaneously with his brief) collectively allege, inter alia, his trial defense counsel, Captain (CPT) “AH”, was deficient in the following ways:

1. Before trial, she failed to raise certain extenuation and mitigation evidence on appellant’s behalf that would have permitted either an alternate, administrative resolution to court-martial or a lower sentencing cap in appellant’s pretrial agreement.


2.  Trial defense counsel failed during presentencing to ask appellant, during his unsworn statement, about his brother’s death and fiancée’s illness.  Trial defense counsel in turn failed to argue these facts during her sentencing argument.  Appellant alleges trial defense counsel “made matters worse” by arguing that “no one knew” why appellant had gone absent without leave, when in fact trial defense counsel knew or should have known why appellant went absent without leave.
3. Trial defense counsel failed to present any evidence during presentencing other than appellant’s unsworn statement.
2. Trial Defense Counsel’s Response

In her affidavit, ordered by this court, CPT AH responded to the above allegations as follows:

1.  Captain AH avers she negotiated a plea agreement that included appellant’s guilty plea to an Article 86 violation for going absent without leave, as opposed to a desertion charge under Article 85 (as the government initially charged).  Captain AH also states appellant violated the terms of his pretrial agreement by committing additional misconduct after he signed the agreement.  As a result, CPT AH asserts she was able to keep the post-agreement offense (a four-day AWOL) off of the stipulation of fact, which she believes kept the military judge from “focusing on [appellant]’s] obvious disdain for military discipline and good order,” and avoided a potentially “much higher sentence at a General Court-Martial.”  Captain AH believes the nine-month sentencing cap she negotiated, based on her “experience. . .  as a TDS attorney at Fort Hood, was an acceptable ‘safety net’ for the offense he pled guilty to having committed.”

2.  With respect to appellant’s allegations CPT AH was deficient during appellant’s unsworn statement, counsel responds she was not aware of appellant’s brother’s death or his fiancé’s cancer at the time of trial.  Captain AH instead claims appellant’s explanations for why he went absent without leave “fluctuated during the time I had the case.”  Counsel says appellant mentioned “bullying” from his non-commissioned officers though she determined “the defense of duress/necessity” did not apply.  Counsel says she and appellant discussed the death of his father but did not present this as “a reason for the misconduct during the sentencing argument” because she found appellant to be “extremely deceitful.”  Instead, she presented the death of his father as a “factual tragic event that occurred in his life in an effort to elicit the compassion of the Court, as opposed to present[ing] it as such a traumatic event that it led him to criminal behavior, when it so clearly had not.”

3.  Regarding appellant’s allegation that she failed to present any evidence during pre-sentencing other than appellant’s unsworn statement, CPT AH responds that she contacted several individuals to testify on appellant’s behalf.  Captain AH avers some potential witnesses were unavailable or unwilling to testify; one witness was an individual to whom appellant had lied in the past (leading to an Article 15); and another believed appellant’s “good work” in the unit prior to his court-martial was an attempt to “gain favor” before his trial.  Additionally, CPT AH felt eliciting good soldier testimony from the potential witnesses would open the door to extensive uncharged misconduct.  Counsel avers she discussed these considerations with appellant, and he approved of the strategy of limiting sentencing evidence to his unsworn statement.  

LAW AND DISCUSSION
In this case, for the reasons given below, we conclude counsel’s performance was not deficient.

1. Ineffective Assistance of Counsel
“In order to prevail on a claim of ineffective assistance of counsel, an appellant must demonstrate both (1) that his counsel’s performance was deficient, and (2) that this deficiency resulted in prejudice.” United States v. Green, 68 M.J. 360, 361 (C.A.A.F. 2010) (citing Strickland v. Washington, 466 U.S. 668, 687 (1984)).  This Strickland test for ineffective assistance of counsel applies to all phases of the court-martial, including guilty plea and sentencing proceedings.  United States v. Alves, 53 M.J. 286, 289 (C.A.A.F. 2000).  There is a strong presumption of competence for counsel, and an appellant must meet this two-part test to overcome that presumption.  United States v. Perez, 64 M.J. 239, 243 (C.A.A.F. 2006).  “[W]e apply a de novo standard of review to the ultimate determination of whether an appellant received ineffective assistance of counsel and whether there was prejudice.”  United States v. Paxton, 64 M.J. 484, 498 (C.A.A.F. 2007).  

In United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991), our superior court identified three questions for determining whether an appellant has shown his defense counsel to have been ineffective.  The first question under Polk is: “Are the allegations made by appellant true; and, if they are, is there a reasonable explanation for counsel’s actions in the defense of the case?”  Id.  The second question under Polk is: “[D]id the level of advocacy ‘fall[] measurably below the performance . . . [ordinarily expected] of fallible lawyers’”?  Id.  (citing United States v. DiCupe, 21 M.J. 440, 442 (C.M.A. 1986), cert. denied, 479 U.S. 826 (1986)).  Third, we ask whether, but for counsel’s errors, there is a reasonable probability the finder of fact would have had a reasonable doubt.  Id.  In considering the quality of advocacy, “we do not scrutinize each and every movement or statement of counsel,” but instead must look at the overall performance of counsel throughout the proceedings.  United States v. Murphy, 50 M.J. 4, 8 (C.A.A.F. 1998).

Finally, when determining effectiveness of counsel, our analysis does not include “‘second-guess[ing] the strategic or tactical decisions made at trial by defense counsel.’”  United States v. Grigoruk, 52 M.J. 312, 315 (C.A.A.F. 2000) (quoting United States v. Morgan, 37 M.J. 407, 410 (C.M.A. 1993)).  

2. Analysis of Post-Trial Affidavits

In United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997), our superior court announced six principles for determining whether a factfinding DuBay
 hearing is required.  Under the first of these principles, “if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor, the claim may be rejected on that basis.”  Id.  Under the fourth principle, we may reject appellant’s claims if “the appellate filings and the record as a whole ‘compellingly demonstrate’ the improbability of [appellant’s allegation].”  Id.  Under the fifth principle, “an appellate court may decide the issue on the basis of the appellate file and record (including the admissions made in the plea inquiry at trial and appellant’s expression of satisfaction with counsel at trial) unless the appellant sets forth facts that would rationally explain why he would have made such statements at trial but not upon appeal.”  Id.
3. Discussion

We conclude appellant’s ineffective assistance of counsel claims are without merit after applying the first, fourth, and fifth Ginn principles (as appropriate) to the allegations below.  A DuBay hearing is not necessary and we affirm the findings and sentence.  See id.  
Applying the principles of Ginn, appellant’s counsel was not ineffective during the negotiation, investigative, and sentencing phases under Strickland and Polk, supra.  First, counsel was not ineffective during negotiations.  Consistent with counsel’s affidavit, the DA 48 (Charge Sheet) indicates appellant was originally charged with desertion terminated by apprehension under Article 85.  This charge carried a maximum sentence of a dishonorable discharge, forfeiture of all pay and allowances, and confinement for three years.  See Manual for Courts-Martial, United States (2008 ed.) [hereinafter MCM] Part IV, para. 9.e.(2)(b).  Captain AH, however, successfully negotiated a guilty plea to the lesser-included offense of absence without leave (terminated by apprehension) under Article 86.  This reduced appellant’s confinement exposure to eighteen months.  MCM, Part IV, para. 10.e.(2)(d).  Moreover, because of the diminished charge and negotiated sentencing cap in the pretrial agreement, appellant’s confinement exposure was again reduced to nine months.  As the MCM and the negotiated pretrial agreement collectively demonstrate, trial defense counsel substantially reduced appellant’s confinement exposure despite his lengthy absence without leave terminated by apprehension and a substantial body of uncharged misconduct that counsel kept out of evidence.  Finally, appellant’s nine-month confinement protective ceiling further benefited him when the military judge sentenced appellant to twelve months confinement, avoiding three months of confinement appellant faced had he served the full sentence as adjudged.  See United States v. Osheski, 63 M.J. 432, 437 (C.A.A.F. 2006) (citing the fourth Ginn factor and rejecting ineffectiveness claim given counsel had, “through the pretrial agreement, saved Appellant from one-third of his adjudged sentence.”).
Second, with respect to appellant’s claims he told trial defense counsel (when she was investigating appellant’s case prior to the pretrial agreement) he wished to present evidence of his brother’s death and his girlfriend’s breast cancer diagnosis, the record as a whole compellingly demonstrates the improbability of this allegation.  See Ginn, 47 M.J. at 248.  Several facts and circumstances belie this particular and belated claim, including appellant’s prior Article 15 for making a false official statement; his failure to mention his brother’s death and girlfriend’s breast cancer in appellant’s own handwritten client intake form; appellant’s failure to mention his brother and girlfriend in his own unsworn statement;
 and appellant’s on-the-record expressed satisfaction with his defense counsel’s advice.  See id. (Under the fifth Ginn factor, in assessing an ineffective assistance of counsel claim, an appellate court may consider the admissions made in the plea inquiry at trial and appellant’s expression of satisfaction with counsel at trial in deciding the issue.).  
Third, appellant claims he was “shocked at the minimal sentencing case.”  Appellant again cites his brother’s death and his girlfriend’s breast cancer diagnosis as evidence he wished the military judge to consider.  Again, however, just as the record as a whole demonstrates the improbability that appellant informed CPT AH of this information when she was negotiating the pretrial agreement, it is equally improbable appellant shared this information with counsel for the purposes of his sentencing case.  His handwritten client intake form (attached as an unrebutted government appellate exhibit), for example, reads, in response to a question asking why he went AWOL, “My girlfriend and I was [sic] getting married and she told me she had lost her job so I took it upon my self [sic] to help her and help her have my kid . . .  she was pregnant with at the time.” Appellant, however, went AWOL on 19 December 2007, and his daughter, according to his clemency submissions, was born on 16 December 2008, nearly a full year later, casting significant doubt on the veracity of appellant’s claim on the intake form.
Appellant, according to counsel’s affidavit, at other times attributed his decision to go AWOL to bullying from his NCOs, a fact appellant made passing reference to during the guilty plea colloquy.  During this colloquy, when the military judge asked appellant to describe in his own words why appellant was guilty, appellant mentioned neither his brother’s death nor his girlfriend’s breast cancer diagnosis.  Nor did he claim his girlfriend was pregnant and he wished to take care of her. Evaluating the record as a whole, appellant’s claims he told CPT AH about his brother’s death and girlfriend’s breast cancer before sentencing have been compellingly demonstrated as improbable.  See Ginn, 47 M.J. at 248.
DECISION

On consideration of the entire record, including the pleadings and affidavits submitted by both sides, we hold the findings of guilty and the sentence as approved by the convening authority correct in law and fact.  We find his remaining allegations of ineffective assistance of counsel in his first assignment of error and the claims in his second assignment of error without merit.
  Accordingly, the findings of guilty and the sentence are AFFIRMED.


Senior Judge JOHNSON and Judge BAIME concur.

FOR THE COURT:
MALCOLM H. SQUIRES, JR.







Clerk of Court

� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967)


�  Appellant’s unsworn statement began as a question-and-answer exchange between appellant and CPT AH.  At the end of this exchange, counsel asked appellant, “Is there anything else you would like to say to the military judge?” Appellant then apologized for his actions and expressed a desire to re-enlist, make his daughter proud, and serve his country.  Appellant did not mention his brother’s death or his girlfriend’s breast cancer diagnosis.


� One of appellant’s allegations of ineffective assistance of counsel states that CPT AH mischaracterized the dates appellant’s father and brother passed away in his Rule for Courts-Martial 1105 and 1106 clemency submissions. The submissions prepared by counsel, appellant’s brief, and appellant’s personal clemency letter each differ as to the time between the deaths.  We conclude no relief would be warranted under the first Ginn principle even if CPT AH misstated this information.  See Ginn, 47 M.J. at 248.
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