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HARRIS, Judge:

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of three unauthorized absences, four violations of lawful orders, making a false official statement, wrongfully using marijuana, six larcenies, drunk and disorderly conduct, and breaking restriction, in violation of Articles 86, 92, 107, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 907, 912a, 921, and 934.  The appellant was sentenced to confinement for 180 days, reduction to pay grade E-1, forfeiture of $600.00 pay per month for 4 months, a fine of $1,400.00, and a bad-conduct discharge.  The convening authority approved the adjudge sentence, except for the fine.  The fine was disapproved as an act of clemency.

After carefully considering the record of trial, the appellant's five assignments of error, and the Government's response, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Multiplicity

In the appellant’s first assignment of error, he asserts that Specifications 1 and 2, Specifications 3 and 4, and Specifications 5 and 6 of Charge V are, respectively, multiplicious for findings purposes.  The appellant avers that this Court should dismiss Specifications 1, 3, and 5 of Charge V and reassess the sentence.  We disagree.

In addressing a claim of multiplicity, courts of criminal appeals must determine: (1) whether the charges cover the same act or course of conduct; and (2) if so, whether charging the accused separately contradicts congressional intent.  United States v. Zubko, 18 M.J. 378, 380-81 (C.M.A. 1984).  Absent plain error, an accused forfeits a multiplicity claim when he enters an unconditional guilty plea to the pertinent charges.  United States v. Heryford, 52 M.J. 265, 266 (C.A.A.F. 2000).  Thus, an accused who chose not to raise the issue below will not be entitled to relief on appeal “except where the record shows that the challenged offenses are ‘facially duplicative.’”  United States v. Lloyd, 46 M.J. 19, 20 (C.A.A.F. 1997)(citing United States v. Broce, 488 U.S. 563 (1989)).  

At his court-martial, the appellant unconditionally plead guilty to specifications one through six of Charge V.  Since the appellant made no motion at trial asserting that the specifications in question were multiplicious for findings purposes, he has waived this multiplicity issue.  Heryford , 52 M.J. at 266.  Further, since the appellant now raises a multiplicity claim on appeal, the burden is on him to demonstrate plain error.  Id. (citing United States v. Powell, 49 M.J. 460, 464-65 (C.A.A.F. 1998)).  Here, the appellant stole automatic-teller machine (ATM) cards from three shipmates onboard USS JOHN C. STENNIS (CVN 74)(Specifications 1, 3, and 5 of Charge V) and subsequently used each of those cards to steal currency (Specifications 2, 4, and 6 of Charge V) from his respective shipmates’ accounts.  The appellant has not met his burden and argues only “this taking of the ATM cards was merely one other step in [his] intent to steal money from the [victims’] bank accounts.”  Appellant’s Brief of 24 Mar 2003 at 5-6.  

The issue here is whether the appellant can demonstrate that there is plain error by showing that the specifications at issue are “‘facially duplicative,’ that is factually the same.”  Lloyd, 46 M.J. at 23.  An analysis of the record demonstrates that each set of specifications at issue is not facially duplicative.  Specifications 1, 3, and 5 of Charge V allege the appellant’s theft of the ATM cards from three different shipmates.  Each of the larcenies occurred on board the appellant’s ship where he took the ATM cards off the rack of each victim.  Specifications 2, 4, and 6 of Charge V allege larceny of currency from these same three victims.  While each theft occurred using the stolen ATM cards, they occurred off the ship.  Additionally, Specifications 2 and 4 allege larcenies on divers occasions, some occurring the day after the larceny of the ATM card that was used. 

The time and physical distance between the larcenies of the ATM cards and the larcenies of currency was such that “the appellant [had] a reasonable opportunity to reflect and to decide not to commit the offenses at the bank.”  United States v. Jobes, 20 M.J. 506, 512 (A.F.C.M.R.), rev. denied, 21 M.J. 102 (C.M.A. 1985); see also United States v. Martin, 36 M.J. 315, 316 (C.M.A. 1993)(holding that the theft of an ATM card and the theft of currency are multiplicious, because the thefts occurred contemporaneously when the victim left his ATM card in a cash machine and the appellant withdrew money and took the card at the same time).  Thus, the two offenses are not “factually the same.”  Rather, two distinct acts occurred -- stealing the ATM cards and subsequently using them to steal currency.  Since the appellant plead guilty unconditionally, and cannot show that the specifications in question are facially duplicative, the multiplicity issue was forfeited.  As such, we decline to grant relief.

Unreasonable Multiplication of Charges

In the appellant’s second assignment of error, he asserts that Specifications 1 and 2, Specifications 3 and 4, and Specifications 5 and 6 of Charge V are, respectively, not aimed at distinctly separate criminal acts, and constitute unreasonable multiplication of charges (UMC).  The appellant avers that this Court should dismiss Specifications 1, 3 and 5 of Charge V and reassess the sentence.  We disagree.


A claim of UMC is separate and distinct from the issue of multiplicity.  United States v. Quiroz, 55 M.J. 334, 336 (C.A.A.F. 2001).  While multiplicity deals with constitutional and statutory restrictions against double jeopardy, the UMC doctrine is designed to address the potential for overreaching in the exercise of prosecutorial discretion.  Id. at 337.  This Court has set forth a five-part test to analyze claims of UMC.  United States v. Quiroz, 57 M.J. 583, 585 (N.M.Ct.Crim.App. 2002).  Applying the Quiroz test to the appellant’s case confirms that he was not made the subject of an UMC.  


First, the appellant failed to raise the issue at trial.  In fact, he entered unconditional guilty pleas to the subject charges.  Record at 10.  In addition, the identified charges are plainly aimed at separate and distinct conduct.  The larcenies of the ATM cards occurred on board the STENNIS, while the larcenies of currency occurred later in the day or on different days in San Diego and Tijuana.  The specifications did not exaggerate the appellant’s criminality, nor did they unreasonably increase his exposure to punishment at a special court-martial.  The appellant offers no evidence of prosecutorial abuse of discretion beyond the face of the charges.  Based on this analysis, we decline to grant relief.

Improvident Guilty Plea to Violating a Lawful Order

In the appellant’s third assignment of error, he asserts that his guilty plea to Specification 3 of Charge II was improvident, since the order of his commanding officer not to drink alcohol until he reached the legal age of 21 years old was not punitive in nature and was merely an exhortation to obey the law.  The appellant avers that this Court should dismiss Specification 3 of Charge II and reassess the sentence.  We disagree.

The appellant’s commanding officer ordered those sailors in his command under the legal drinking age of 21 years to not drink alcoholic beverages.  Prosecution Exhibit 1 at 4-5.  The appellant had knowledge of this order and, since he was only 19, he knew the order applied to him.  The appellant disobeyed this order when he consumed alcoholic beverages.  Specification 3 of Charge II alleges a violation of Article 92(2), UCMJ, a violation of a lawful order.  Charge Sheet.  The appellant plead guilty to violating his commanding officer’s order.  Record at 10.

The prohibition against giving an order “to escalate the punishment to which an accused otherwise would be subject for the ultimate offense involved . . . is valid with respect to charges of violating Articles 90 or 91, [UCMJ, but] is of no import and, indeed, is irrelevant when the offense is charged under Article 92[.]”  United States v. Quarles, 1 M.J. 231, 232 (C.M.A. 1975).  Accordingly, the prohibition is irrelevant due to the punishment limitations as set forth in the Manual for Courts-Martial for a violation of Article 92, UCMJ.  Manual for Courts-Martial, United States (2000 ed.), Part IV, ¶ 16e(2), Note.  While the punishment for a violation of Article 92, UCMJ, may be limited, “[t]he conviction for violating Article 92 remains firm and may not be dismissed.”  Quarles, 1 M.J. at 233.  

The appellant faced no risk of an improper escalation of his punishment.  Absent Specification 3 of Charge II, the appellant’s punitive exposure would have remained the jurisdictional maximum available at a special court-martial.  Furthermore, the appellant’s argument that the order at issue was not punitive is unsupported.  The appellant argues “nothing in the record shows that this order was punitive in nature.”  Appellant’s Brief of 24 Mar 2003 at 11.  The appellant plead guilty to violating the order.  As such, the Government was relieved of its factual burden of proving the order was punitive.  United States Faircloth, 45 M.J. 267, 269 (C.A.A.F. 1996).

In any event, we find that the commanding officer’s order was punitive because, rather than providing general guidelines for the conduct of military functions, the commanding officer’s order was basically intended to regulate the conduct of individual members of his command.  United States v. Daniel, 42 M.J. 802, 805 (N.M.Ct.Crim.App. 1995)(citing United States v. Nardell, 21 C.M.A. 327, 329, 45 C.M.R. 101, 103 (1972)).  As such, “its direct application of sanctions for its violation is self-evident.”  Id.  In the case sub judice, the appellant had knowledge of his commanding officer’s order not to drink alcoholic beverages while he was under the legal age of twenty-one years.  The order was clearly intended to regulate the appellant’s individual conduct and its punitive nature is entirely self-evident.  As such, we decline to grant relief.

Improvident Guilty Plea to Drunk and Disorderly Conduct

In the appellant’s fourth assignment of error, he asserts that his guilty plea to Specification 1 of Charge VI was improvident, as the record does not reflect that he was disorderly.  The appellant avers that this Court should dismiss Specification 1 of Charge VI and reassess the sentence.  We disagree.


“A provident plea of guilty is one that is knowingly, intelligently, and consciously entered and is factually accurate and legally consistent.”  United States v. Watkins, 35 M.J. 709, 712 (N.M.C.M.R. 1992).  A factual basis is required for a military judge to accept an accused’s guilty plea.  United States v. Chambers, 12 M.J. 443, 444 (C.M.A. 1982); United States v. Williamson, 42 M.J. 613, 615 (N.M.Ct.Crim.App. 1995).  A military judge is required to question an accused to establish the factual basis for a plea of guilty.  United States v. Care, 18 C.M.A. 535, 40 C.M.R. 247 (1969).  However, the military judge need not “embark on a mindless fishing expedition to ferret out or negate all possible defenses or inconsistencies.”  United States v. Jackson, 23 M.J. 650, 652 (N.M.C.M.R. 1986).  Military courts of criminal appeals will not set aside a finding of guilty based on a guilty plea, or even question a military judge’s acceptance of a guilty plea, unless the record reveals a substantial basis in law and fact for doing so.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  No such substantial basis exists in the appellant’s record.  


Here, the military judge questioned the appellant at length regarding the factual basis of his pleas to drunk and disorderly conduct.  Record at 61-64.  The appellant now argues that the “record does not establish any factual basis that [he] was disorderly[.]”  Appellant’s Brief of 24 Mar 2003 at 12.  The appellant is mistaken.  The military judge’s providence inquiry into the charge demonstrates the factual basis supporting the appellant’s pleas.  Particularly, the appellant stated that he was “walking sideways and I was loud and obnoxious.”  Record at 61.  Furthermore, the appellant admitted that he “caused a disturbance in the rec[reation] center[.]”  Id. at 62.  The appellant had consumed approximately 120 ounces of beer and “probably a couple of shots of hard liquor.”  Id. at 61-62.  Further, the appellant admitted that he was intoxicated and that his mental and physical abilities were impaired.  Ultimately, the appellant disturbed the peace and quiet of other people in the center.  


As such, the appellant’s claim that his plea to drunk and disorderly conduct is improvident is not well-taken.  The appellant’s pleas are fully supported in the record and no substantial basis exists for this court to question his pleas.  Accordingly, we decline to grant relief.  

Improvident Guilty Pleas to Values of Larcenies

In the appellant’s fifth assignment of error, he asserts that it was an abuse of discretion for the military judge to accept his guilty pleas to the total values of the larcenies of money in Specifications 2, 4, and 6 of Charge V, since the totals include the ATM bank processing fees that he did not steal.  The appellant avers that this Court should only approve findings of guilty to Specifications 2, 4, and 6 of Charge V after excepting the respective amounts for the ATM processing fees and reassess the sentence.  In light of this Court’s recent decision in United States v. Lundgren, 59 M.J. 597 (N.M.Ct.

Crim.App. 2003), we do not agree.  For the reasons expressed in that decision, we decline to grant relief on this assignment of error.

Conclusion

Accordingly, we affirm the findings and the sentence, as approved by the convening authority. 

Chief Judge DORMAN and Judge VILLEMEZ concur.


  For the Court



R.H. TROIDL

Clerk of Court
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