KENZOU – ARMY 20050620


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

SCHENCK, ZOLPER, and WALBURN
Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class ANAS KENZOU
United States Army, Appellant

ARMY 20050620
Joint Readiness Training Center and Fort Polk
Theodore E. Dixon, Military Judge

Colonel Jon L. Lightner, Staff Judge Advocate

For Appellant:  Colonel John T. Phelps II, JA; Lieutenant Colonel Kirsten V.C. Brunson, JA; Major Charles L. Pritchard, Jr., JA; Major Daniel E. Goldman, JA, USAR (on brief).

For Appellee:  Colonel John W. Miller II, JA; Lieutenant Colonel Michele B. Shields, JA; Lieutenant Colonel Francis C. Kiley, JA; Major Damon A. King, JA, USAR (on brief).
6 November 2006
------------------------------------

MEMORANDUM OPINION

-------------------------------------
SCHENCK, Senior Judge:
A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of failing to go to his appointed place of duty (two specifications), absence without leave (AWOL), assaulting a noncommissioned officer, and disobeying a noncommissioned officer, in violation of Articles 86 and 91, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 891 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for ninety days, forfeiture of $800.00 pay per month for four months, and reduction to Private E1.
  This case is before the court for review pursuant to Article 66, UCMJ.
In a single assignment of error, appellate defense counsel assert appellant’s guilty plea to disobeying a noncommissioned officer (Specification 1, Charge II) is improvident because “the military judge failed to establish a factual predicate for the plea.”  We agree and will grant appropriate relief.
Appellant pleaded guilty to, and was found guilty of, disobeying Sergeant First Class (SFC) JL’s lawful order to report to building 1944 on Fort Polk on 22 March 2005 (Specification 1, Charge II).  During the providence inquiry, the military judge explained to appellant the elements of all the charged offenses, including disobeying a noncommissioned officer.  The military judge first discussed appellant’s 22 March 2005 and 26 March 2005 failures to go to his appointed places of duty (Specifications 1 and 2, Charge I).  He then discussed appellant’s AWOL (which terminated on 8 April 2005) (Specification 3, Charge I) in conjunction with the two 8 April 2005 offenses of assaulting a noncommissioned officer (Specifica-tions 2 and 3, Charge II).  After a brief recess, the military judge repeated the elements of every offense and elicited appellant’s affirmation that the elements correctly described his criminal conduct.  However, at no time during the entire providence inquiry did the military judge discuss with appellant the factual circumstances regarding appellant’s disobedience of SFC JL’s order to report to building 1944 on 22 March 2005 (Specification 1, Charge II). 

Our court reviews a military judge’s decision to accept a guilty plea for an abuse of discretion.  United States v. Abbey, 63 M.J. 631, 632 (Army Ct. Crim. App. 2006) (citing United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996)).  We will not overturn such an acceptance unless the record reveals a substantial basis in law and fact for questioning the military judge’s decision.  United States v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).
Additionally, “[a] military judge may not accept a guilty plea without first determining that a factual basis exists for the plea.”  United States v. Thornsbury, 59 M.J. 767, 770 (Army Ct. Crim. App. 2004) (citing United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002)); see UCMJ art. 45(a).  As our superior court stated in Jordan:
[T]o establish an adequate factual predicate for a guilty plea, the military judge must elicit “factual circumstances as revealed by the accused himself [that] objectively support that plea[.]”  United States v. Davenport, 9 MJ 364, 367 (CMA 1980).  It is not enough to elicit legal conclusions.  The military judge must elicit facts to support the plea of guilty.  United States v. Outhier, 45 MJ 326, 331 (1996).  The record of trial must reflect not only that the elements of each offense charged have been explained to the accused, but also “make clear the basis for a determination by the military trial judge . . . whether the acts or the omissions of the accused constitute the offense or offenses to which he is pleading guilty.”  United States v. Care, 18 USCMA 535, 541, 40 CMR 247, 253 (1969).
Jordan, 57 M.J. at 238 (alterations in original); United States v. Simmons, 63 M.J. 89, 92 (C.A.A.F. 2006).
Appellant now asserts the military judge failed to obtain factual admissions from appellant regarding Specification 1 of Charge II.  The government argues that the military judge’s recitation of the elements of this offense—once in explanatory fashion, followed by a second iteration in question form—constituted “questions of fact, rather than conclusions of law, when [the military judge] inquired of appellant’s actions and intent with respect to Specification 1 of Charge II.”

Looking at the providence inquiry as a whole, we find the military judge failed to elicit any facts from appellant specifically pertaining to Specification 1 of Charge II.  Additionally, the parties did not have the benefit of a stipulation of fact.  See, e.g., United States v. Sweet, 42 M.J. 183 (C.A.A.F. 1995).  Furthermore, we do not believe a mere recitation of the elements of Specification 1 of Charge II established appellant’s appreciation of the meaning and effect of his plea without an accompanying, developed factual predicate.  See United States v. Le, 59 M.J. 859, 862 (Army Ct. Crim. App. 2004) (“[T]he military judge must . . . ensure that the accused fully understands the nature of the offense to which he is pleading guilty.”).  Moreover, without a factual predicate, we fail to see how the military judge determined “whether the acts . . . of the accused constitute[d] the offense . . . to which he [pleaded] guilty.”  Care, 18 U.S.C.M.A. at 541, 40 C.M.R. at 253; see United States v. Barton, 60 M.J. 62, 67 (C.A.A.F. 2004) (Erdmann, J., dissenting) (“The mere recitation of the elements of a crime . . . and an accused’s rote response is simply not sufficient to meet the requirements of Article 45 [and Care].”).  Therefore, we conclude a substantial basis in law and fact exists for overturning the military judge’s acceptance of appellant’s guilty plea to disobeying a noncommissioned officer (Specification 1, Charge II).
The finding of guilty to Specification 1 of Charge II is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  We have considered those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), the court affirms the sentence.


Judge ZOLPER and Judge WALBURN concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� At trial, the military judge determined Specification 2 of Charge II (assaulting a noncommissioned officer) and Specification 3 of Charge II (striking a noncommis-sioned officer) constituted an unreasonable multiplication of charges and merged these specifications.  In his initial action, the convening authority merged Specification 3 of Charge II into Specification 2 of Charge II, disapproved the finding of guilty to Specification 3 of Charge II, and approved the finding of guilty to amended Specification 2 of Charge II.
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