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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of absence without leave (two specifications), failure to repair (two specifications), disobeying an order of a noncommissioned officer and receiving stolen property (three specifications), in violation of Articles 86, 91 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891 and 934 [hereinafter UCMJ].  He was sentenced to a bad-conduct discharge, confinement for sixteen months and reduction to Private E1.  Pursuant to the terms of a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for nine months and reduction to Private E1. 

*Corrected
The case is before us for review pursuant to Article 66, UCMJ.  Appellant’s detailed appellate defense counsel assigns as error the failure of the staff judge advocate (SJA) to clearly reflect, in his addendum to the post-trial recommendation (SJAR), that appellant’s petition for clemency, submitted pursuant to Rule for Court-Martial [hereinafter R.C.M.] 1105, was properly conveyed to and considered by the convening authority before action.
  Appellant’s counsel argues that, without having that petition, the convening authority “would not have known, inter alia, that appellant requested the disapproval of the findings and sentence and the acceptance of a ‘discharge in lieu of trial by court-martial under the provisions of Chapter 10, AR 635-200.’”  Counsel argues further, that “the convening authority would not have known that appellant was married because the addendum failed to correct the mistaken information in the SJAR.”

In response to the assignment of error, government appellate counsel have filed an uncontested affidavit from the SJA saying that in this, and several similarly situated but unrelated cases, the clemency petition filed by appellant’s detailed trial defense counsel was presented to the convening authority and considered by him.  The affidavit explains that the failure to clearly describe the clemency petition as an enclosed document was merely an “administrative error.”
We are convinced by the affidavit that appellant’s clemency petition was in fact presented to the convening authority before action. The clemency petition noted the SJAR’s error concerning appellant’s marital status and provided the correct information.  Therefore, it is abundantly clear that the convening authority not only got the petition, but also learned of appellant’s correct marital status and the specific nature of appellant’s requested clemency before taking action.  

Furthermore, considering the substance of appellant’s allegations, the facts are very much against him.  The SJAR addendum clearly states that the appellant “requests that you disapprove the findings and sentence in the case, and accept PFC Pennington’s previously submitted Chapter 10.”  Moreover, the list of enclosed documents clearly notes that there are two letters from appellant’s “wife.”

In a footnote, appellant’s counsel mentions that the “charge sheet” contains an error regarding the pretrial restraint imposed on appellant before trial.  Although never noted at trial, the allied papers in this case contain a Department of the Army Form [hereinafter DA Form] 4856, Developmental Counseling Form, dated 16 May 2002, signed by appellant and his commander on 17 May 2002, both of whom presented evidence on sentencing at trial.  The counseling form shows that appellant was restricted to post sometime before 16 May 2002, had limits as to where on post he could go, had a sign-in requirement every two hours between 0800 and 2000 hours daily, and was prohibited from wearing civilian clothing.  On 24 May 2002, in another counseling statement, the commander tightened the nature of the pretrial restraint.  Despite the requirement of R.C.M. 1106(d)(3)(D) to include this data in the SJAR, appellant does not allege this failure as an SJAR error.  This is all the more curious because the SJAR actually asserts that there was no pretrial restraint imposed upon appellant; three separate charge sheets incorrectly state “N/A” concerning pretrial restraint; and the individual civilian defense counsel, a retired Judge Advocate General’s Corps officer, told the military judge that the personal data on the first page of the charge sheet was correct.
  That same counsel, the detailed military defense counsel, and the trial counsel
 were all present at an Article 32, UCMJ, investigation the day before trial when appellant’s battery commander testified about the restriction and conditions on liberty imposed on appellant before trial.  As noted, the record of trial also contains, as a part of the allied papers, a copy of a DA Form 4856, Developmental Counseling Statement, detailing the terms of the pretrial restraint.

In the absence of an allegation of prejudicial error, we test for plain error (R.C.M. 1106(f)(6)) and find none.  Indeed, the petition for clemency, which was in fact presented to the convening authority, claimed that appellant had been “given credit for 77 days pretrial confinement.”  This assertion by the detailed trial defense counsel on appellant’s behalf to the convening authority was patently false.
  The uncorrected SJAR error is clear and obvious but not a substantial error in the context of this case.  Even if it was substantial, it certainly did not cause material prejudice to appellant’s substantial rights.  The convening authority got conflicting information but, if believed, the fact that appellant got “credit” for a more severe form of pretrial restraint than was actually imposed benefited appellant.  If properly advised, the convening authority would have had to weigh the actual restriction and conditions on liberty against appellant’s offenses, his sentence, the benefits of the pretrial agreement and the other clemency factors.  Here, the other clemency factors were largely an unpersuasive repetition of the same type of data from appellant’s family and spouse that had been presented to the sentencing authority at trial.  On the other hand, appellant’s offenses and prior nonjudicial punishment history reveal him to be an undependable soldier, of questionable character, and little deserving of any clemency.

We have considered the matters raised by appellant pursuant to United States v. Grostefon, 13 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty and the sentence are affirmed. 
Senior Judge CHAPMAN and Judge STOCKEL concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� Although the addendum included a list of all the enclosures to appellant’s clemency petition, it failed to list the petition itself as an enclosure or attachment. 





� A military judge ordinarily should be able to rely on the representations of counsel in court.  Here, the trial judge was an experienced judge, familiar with cases arising from this jurisdiction, knew that appellant’s offenses involved failure to repair, absence without leave, and disobedience of a noncommissioned officer’s order.  Furthermore, the judge had dismissed a breaking restriction offense and a false official statement offense.  The judge should have reasonably imagined that this soldier would very likely have been under some form of pretrial restraint in the nature of a restriction and been concerned about that as a sentencing factor and made a more specific inquiry. 





� Trial counsel are reminded of their obligation under R.C.M. 1001(b)(1) to  “inform the court-martial . . . of the duration and nature of any pretrial restraint.” 





� It is a sad testament to the utter hollowness of the post-trial review of courts-martial to note that the errors concerning pretrial restraint or confinement in the two parties’ documents in this case passed unnoticed.  If the SJA had seen the claim of pretrial confinement, he should have determined the truth of the assertion and corrected that misimpression before the convening authority “considered” it at the time of taking action.  Likewise, the defense counsel’s response to the SJAR should have provided accurate information about the pretrial restraint that the convening authority could trust to be true.  For example, this clemency petition also incorrectly states that appellant was “sentenced to be confined for 9 months” when the actual adjudged sentence was for sixteen months confinement, inter alia.  The pretrial agreement, if properly applied, would reduce the sentence to nine months.  But the convening authority could always grant clemency in the form of a greater reduction  in confinement or another benefit.
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